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Court of Appeals of the District of Columbia. 

I 

No. 3376. I 

. I 

j 

i 

Franklin K. Lane, Secretary of the Interior, Appellant, 

vs. 

U. S. ex rel. William F. Olson. j 

i 

a Supreme Court of the District of Columbia.: 

I 

At Law. No. 62445. 

United States ex rel. William F. Olson 

vs. j 

Franklin K. Lane, Secretary of the Interior. 

United States of America, ! 

District of Columbia, ss: I 

| 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District,! at the times 
hereinafter mentioned, the following papers were filed land proceed¬ 
ings had, in the above-entitled cause, to wit: I 

1 Petition for Writ of Mandamus. ; 

Filed May 13, 1919. I 

j 

In the Supreme Court of the District of Columbia. 

At Law. No. 62445. 

i 

United States ex rel. William F. Olson 

v. j 

Franklin K. Lane, Secretary of the Interior. 

I 

The petition of the United States on the relation cjf William F. 
Olson respectfully shows: 

1. That the petitioner is a resident of Carbon County, State of 
Utah, and a citizen of the United States. j 
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2. That the NW l /± of the XE14 of Section 16, Township 13 
South. Range 9 East, Salt Lake Meridian, in the State of Utah, was. 
on the first day of January, 1896, the date of the proclamation of 
the President of the United States which declared Utah’s admission 
to statehood, and prior and since said date has been known as coal 
land in character and to be chiefly valuable as mineral (coal) land. 

3. That said land was on July 26, 1906, withdrawn from entry 
by the Secretary of the Interior under proclamation of the President 
of the Lnited States, and in 1907 was classified and appraised as min¬ 
eral (coal) land in character, and was so designated on the plat of 
the United States land office, and was thrown open to entry and of-* 
fered for sale as coal land by the Government of the United States; 
and the Department of the interior continued to hold said coal land 

open to entry and purchase under the acts of Congress appli- 
2 cable to the entry and purchase of coal lands in the United 
States by qualified individuals or associations of persons. 

4. That on December 8, 1913, William F. Olson, the relator 
herein, being qualified to enter and purchase said land under the 
law, duly entered his application to purchase the same in the United 
States land office at Salt Lake City, Utah, the office having jurisdic¬ 
tion thereof, pursuant to the provisions of the Revised Statutes of 
the United States applicable to the entry and cash purchase of coal 
land, and the relator paid to the Receiver of the United States land 
office at Salt Lake City the purchase price of said land, to wit, forty- 
five dollars ($45) per acre, as so appraised by the Interior Depart¬ 
ment and offered for sale; that said payment was accepted by the 
Receiver of the United States land office, and the money so paid was 
by him paid into the Treasury of the United States as earned by said 
office; that the petitioner in all respects complied with the law and 
the rules and regulations of the Department of the Interior in mak¬ 
ing his said application to enter and purchase said land, and paid 
or tendered all money or fees required to be paid upon such applica¬ 
tion to purchase, and his said application to purchase was accepted by 
the United States land office; that the petitioner was on the date of 
and prior to his said application to purchase in the possession of said 
land, and that prior and since said date he made large expenditures 
of money Jn opening and developing a coal mine thereon. 

5. That notice of the application of the relator to purchase 
said land having been given, the State of Utah filed with the 
United States land office at Salt Lake City, Utah, a protest 
against said application setting up claim to the land under the act 
of Congress providing for Utah’s admission to statehood and under 
the grant therein made of lands for the use of its schools and alleged 
that mineral (coal) lands were not excepted, reserved or withheld 
by said grant, and that title to said land passed to the State of Utah 
under said grant upon its admission into the Union, the land having 
been previously surveyed; and alleged further that the land was no"t 
known at the date of the admission of Utah into the Union to be 
mineral (coal) in character or valuable for coal. 

6. That the relator filed a denial of the allegations contained in 
the protest of the State of Utah, and a hearing was ordered by the 
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Department of the Interior before the Register and Receiver of the 
United States land office at Salt Lake City, Utah, upon said protest 
as to the right of the State of Utah to said land under the act of Con¬ 
gress enabling Utah’s admission into the Union, and as to the known 
character of the land at the date of the admission of Utah into the 
Union; that no issue was made in the protest filed by the State of 
Utah that was based upon any claim to said land or any part, thereof 
because of any improvements alleged to have been commenced on 
any part thereof by any person or corporation other than the relator, 
and that the whole essential issue raised by said protest was the ques¬ 
tion as to whether said land passed from the Government of the 
United States to the State of Utah under the act enabling Utah’s ad¬ 
mission into the Union, or whether it remained in the Gov- 
4 ernment of the United States subject to the right of the Gov¬ 
ernment of the United States to classify it according to its 
true character and appraise its value and offer it for sale to this 
relator, or any other qualified person, and to receive and accept the 
application and purchase money of this relator therefor, securing his 
right to enter and receive patent therefor. 

7. That an extended and expensive hearing was had upon said 
protest and large volumes of testimony were taken with respect to 
the known character of said land, and that on October 20, 1914, the 
Register and Receiver of the United States land office at Salt Lake 
City, Utah, decided and held that said tract of land was known coal 
land at and long prior to the admission of Utah into the Union, and 
that in accordance with an unbroken line of decisions of the De¬ 
partment of the Interior, which have for a long period of years be¬ 
come the established rule of the Department, such land did not pass 
to the State of Utah by its enabling act; that title to said land re¬ 
mained in the United States subject to the relator’s right to enter 
and purchase the same and that the protest of the State of Utah 
should be dismissed. 


S. That the State of Utah appealed from said decision of the Reg¬ 
ister and Receiver to the Commissioner of the General Land Office; 
that thereupon further action upon the protest of the State was sus¬ 
pended by the Department of the Interior for more than three years 
lo await the decision of the Supreme Court of the United States in 
the case of the United States v. Sweet (245 U. S.. 563j), in which it 
was decided, on January 28, 1918, that the grants of lands made by 
the Congress of the United States to the State of Utah in its 
5 enabling act did not include mineral (coal) hinds; that fol¬ 
lowing said decision of the Supreme Court of the LTnited 
States the Commissioner of the General Land Office held and decided 
that said tract of land was known mineral (coal) land at the time 
of the admission of Utah to statehood and that title thereto did not 
pass to the State of Utah, and in that respect the Commissioner of the 
General Land Office affirmed the decision of the Register and Re¬ 
ceiver of the local land office, but said Commissioned also decided 
that there should be made what said Commissioner determined to be 
an equitable division of said land between this relator and a coal 
mining corporation which, aside from any issues raised in the con¬ 
test, claimed to have commenced and continued certain improve- 
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merits on a small portion of the northwest corner of said tract of 
land, under a contract with the State of Utah, but without any other 
claim or assertion of right to said land. 

9. That from the decision of the Commissioner of the General 
Land Office an appeal was taken to the Secretary of the Interior; 
that on February 27, 1919, the Secretary of the Interior affirmed the 
decisions of the Register and Receiver of the local land office and of 
the Commissioner of the General Land Office in their findings and 
conclusions that said land was at and prior to the date of the admis¬ 
sion of Utah into the Union known coal land in character, and con¬ 
firmed the facts hereinbefore related that said land was withdrawn 
from entry by the Department in 1906 for classification and appraise¬ 
ment, and that in 1907 it was by the Department of the Interior 
classified as coal land and valued at seventy-five dollars ($75) per 
acre, and on February 18, 1911, it was reappraised and valued as 

coal land at forty-five dollars ($45) per acre, the price paid 

6 therefor bv this relator and that this relator duly filed his 
coal application to purchase pursuant to Section 2345, Revised 

Statutes of the United States: and the Secretary of the Interior found 
and confirmed all of the other facts hereinbefore alleged and holds 
that title to said land remains in the Government of the United 
States “subject to the administrative jurisdiction of the disposing 
agency of the United States''; but the Secretary of the Interior arbi¬ 
trarily, illegally and in violation of the administrative duties of his 
office refuses, and. without the mandate of this court, will continue 
to so refuse to allow the said coal entry of this relator and issue to 
the relator the patent of the United States for said tract of land, as 
required by law. 

10. That the relator's right to said land and to a patent therefor 
from the Government of the United States is a right granted him 
by the Congress of the United States, and, the relator having done 
and offered to do everything required by the law or the lawful regu¬ 
lations of the Land Department of the United States to be done for 
that purpose, his right to enter said land and receive patent therefor 
became and is a vested right, and it is the plain, unqualified, absolute 
and peremptory duty of the Secretary of the Interior to recognize 
said right of this relator, to allow his entry and to issue to him the 
patent- of the United States for said land. 

Wherefore, the petitioner prays that a writ of mandamus be is¬ 
sued by this court ordering and directing Franklin K. Lane, Secre¬ 
tary of the Interior, to allow the entry of said relator for the land 
hereinbefore described and to issue the proper certificate therefor, 
and in due and regular course of his administration of that 

7 duly to; cause to be issued and delivered to this relator the 
patent of the Government of the United States for said land. 

And the petitioner further prays that a. rule be made upon the 
filing of this petition ordering and directing the said Franklin K. 
Lane, Secretary of the Interior, to show cause why said writ of man¬ 
damus should not issue for the purposes aforesaid. 

CULBERT L. OLSON, 
SAMUEL HERRICK,' 
Attorneys for Petitioner . 
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City of Washington, 

District of Columbia, ss: 

Personally appeared before me Culbert L. Olson who, being duly 
sworn, on oath deposes and states that he is both the attorney in fact 
and the attorney for the relator in the above entitled cause and has 
been throughout the entire proceedings set forth in thje petition to 
which this affidavit is attached; and that all statements made in 
said petition are true and correct, of his own knowledge. 

CULBERT TJ. OLSON. 


Subscribed and sworn to before me this 13" dav of Mav, 1010. 
[seal.] GEO. E. TERRY, 

Notary Public, D. C. 


Respondcn t’s A nsiccr 
Filed Mav 20. 1010. 


Comes now the respondent in the above-entitled action and by way 
of return to the rule to show cause and in answer to the relator's peti¬ 
tion, says: 

That the land in controversy being a part of a section 10 was land 
apparently granted to the State of Utah under its school land grant 
contained in the act of July 16, 1S94 (2S Stat,, 107), which act con¬ 
tains no express inhibition against the passage of title off granted sec¬ 
tions to the State on account of mineral contents; that the State of 
Utah at all times prior to January 28, 1918, contended that under 
said act it acquired title to the granted sections upon identification 
by survey whether they were mineral or nonmineral, and it was not 
until the date last mentioned that the law was determined to be other¬ 
wise (U. S. v. Sweet. 245 U. S., 563) : that sometime prior to De¬ 
cember 8, 1913, the Spring Canyon Coal Company, owners and oper¬ 
ators of coal mines situate elsewhere than on the land in controversy 
applied to the State of Utah for the purchase of the NW ] 4 XE14 of 
said section 16 and proceeded to erect oh the southwest portion of 
said quarter section certain buildings and improvements, valued at 
•$90,000 or more, and embracing a power house, tipple, tramway, and 
other structures; that after the erection of said improvements 
9 and structures and while said company was in possession and 
use of said land, which facts were well known to the relator, 
the relator on, to wit. December 8, 1913, applied at the; proper land 
office to purchase said quarter-quarter section under the coal land 
laws of the United States and paid to the receiver, as averred in par. 4 
of the petition, the appraised purchase price of the laid, i. e.. $45 
per acre, but failed to pay him, and has since continued [to fail to pay 
him, the proper filing fee required by law, and no certificate as pro¬ 
vided by the regulations governing the disposition of coal lands has 
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ever been issued to him; that thereupon the State of Utah filed a pro¬ 
test against relator’s application alleging that title to said section had 
passed to and had become vested in said State absoultely and without 
reservation under its school land grant, that the land was not at the 
date of survey or at the date of admission of the State into the Union 
known mineral or coal land, and that the Commissioner of tlie Gen¬ 
eral Land Office, in a former proceeding involving a coal filing made 
by one Henderson, had decided that title was in said State. There¬ 
upon issue was joined and a hearing had before the proper local land 
officers who, October 20, 1014, decided that said land‘was known 
(oal land prior to the admission of the State and held the protest for 
dismissal; whereupon said State of Utah appealed to the Commis¬ 
sioner of the General Land Office from said decision. He further 
avers that no action was taken on said appeal until after the decision 
of the Supreme Court in the case of United States v. Sweet aforesaid, 
but that on August 8. 1018, the said Commissioner rendered his de¬ 
cision, affirming the finding that the land was known to contain coal 
at and prior to the admission of said State, and holding that inas¬ 
much as the coal content was confined to a tract of about five acres 
situate in the northeast corner of said quarter-quarter section 
10 and inasmuch as the Spring Canyon Coal Company, under 
color pf* title from the State, and in good faith, had the val¬ 
uable improvements aforesaid in the western portion of said 40-acre 
tract, there should be a segregation survey setting apart a portion of 
the land containing said improvements and permitting relator to 

make entrv for the residue of the subdivision. From this decision. 

•> • 

he avers, both the State of Utah and the relator appealed to your re¬ 
spondent, who, on February 27, 1919. rendered his decision, which 
in words and figures is copied and hereto attached as Respondent’s 
Exhibit “A”; and he prays that the same may be taken, as to all 
findings and determinations therein, as a. part of this answer and re¬ 
turn the same as if specifically plead and set forth herein, except as 
to so much thereof as is modified and corrected in his decision on 


motion for rehearing, dated April 20. 1919, and also attached hereto 
as Respondent’s Exhibit “B v . which he likewise prays may be taken 
as a part of this answer and return. 

He admits the averments of paragraphs 1 and 2, except the alle¬ 
gation that the land in question is chiefly valuable as mineral (coal) 
land, concerning which, he avers, the facts are that the coal content 
is apparently confined to a tract about five acres in extent, situate in 
the northeastern portion of said quarter-quarter section, while the 
residue, including the entire western portion, is not known to be 
mineral and is chiefiv valuable for uses confined to the surface. 


He admits flic allegations in par. •> of the petition as to classifica¬ 
tion and appraisal of the land, in July 20. 1900. as mineral, but 
denies that-the land was thrown open to entry and offered for sale 
as coal land by the Government, aiffi states the facts to be that said 
land was within the primary school grant to the State of Utah, had 
not been adjudicated as coal land so known at the date of the admis¬ 
sion of the State into the Union, had not been used as the base for a 


lieu selection hv the State, had not been adjudged as not hav- 
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11 ing passed to said State under its said grant, and for those 
reasons had not been offered for. sale by the Government; 

meaning hereby that said land prima facie granted to a! State is not 
thrown open to entry or offered for sale as public laijd until the 
State’s claim is disposed of either by an adjudication dr by waiver 
of claim thereto in making an indemnity selection. 

He admits the allegations of fact in par. 4 contained, except that 
he denies that relator paid or tendered all money or fees required to 
be paid upon application to purchase, and avers that sajd local offi¬ 
cers did not issue any certificate of entry or sale to the relator; denies 
that at the date of or prior to his application to purchase relator was 
in possession of said land, or that since that date, or any other time, 
he has made large expenditures of money in opening and developing 
a coal mine thereon. He admits that relator may have! made large 
expenditures of money in connection with the protest! proceeding 
against his entry and that he has spent some money in prospecting, 
but that he has made large expenditures in opening and developing 
a coal mine, he denies. 

And as to the allegations in paragraphs 5 to 9, inclusive, he states 
the facts to be as set forth in Exhibits “A” and “B” aforesaid, and 
to such extent as the averments in said paragraphs are not contra¬ 
dicted by the findings and statements in said Exhibits, he admits the 
same. 

Answering the allegations of par. 10, he states that lie is advised 
lhat the averments amount to conclusions of law which he need not 
answer; but he further says that he has at no time denied relator pat¬ 
ent for said land in so far as the coal content, with the right to mine, 
extract, and dispose of the same, is concerned; that, on the contrary, 
he has ruled and adjudged that relator may have and receive, on due 
application, a patent conveying title to the coal deposits together 
with the right to mine and remove the same, and in tha; connection 
to use and enjoy so much of' the surface as is necessary in the opera¬ 
tion of such mines. 

12 Wherefore, having made full and complete answer to the 
petition and return to the rule to show cause, he prays that 

the said rule may be discharged, that the petition may be dismissed 
with his reasonable costs, and that he may be permitted to depart 
hence without dav. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

District of Columbia, ss: 

Franklin K. Lane, respondent in the above entitled cause, on oath 
deposes and says that he has read over the aforegoing answer by him 
subscribed and knows the contents thereof; that the matters and 
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things therein set forth he is informed are true and he believes them 
to be true. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

Subscribed and sworn to this 29 day of May, 1919, before me: 

[seal.] IV. BERTRAND ACKER, 

Notary Public in and for the District of Columbia. 

[l. s.] 


13 Exhibit “A.” 

Department of the Interior, Washington. 

February 27, 1919. 

D—36771. 

Salt Lake City 012075. 

Coal application rejected in part. 

Modified. 


State of Utah 
v. 

William Francis Olson. 

Appeal from the General Land Office. 

In this ease both the State of Utah and William Francis Olson, 
the coal applicant, have appealed from the decision of the Commis¬ 
sioner of the General Land Office, dated August 8, 1918, in which 
it was adjudged that the tract involved, namely NW]4 NE14, Sec. 
16, T. 13 S., R. 9 E., S. L. N., Salt Lake City, Utah, land district, 
was known coal land at and prior to the date of the admission of the 
State into the Union, and that the land should be equitably divided 
by a segregation survey so as to permit the State to retain that part 
containing improvements and to allow the coal applicant to perfect 
entry for the residue. 

The township mentioned was surveyed in 1890 and the survey 
was approved and accepted in 1891. The subdivision here involved 
was not returned as coal land, such return being confined by the sur¬ 
veyor to the Ei/ 2 NE 1 /^ and NW% NW 1 /^} of said Sec. 16. The 
tract was included in the coal-land withdrawal made in 1906, and 
in 1907 it was classified as coal land and valued at $75 per acre. On 
February 18, 1911. this tract was reappraised and valued as coal land 
at $45 per acre. 

On December 8, 1913, Olson filed his coal-land application 
14 012075, pursuant to section 2347, Revised Statutes, for said 

NW% NE]4, Sec. 16. Pursuant to this application notice 
was issued, posted and published and during the notice period the 
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State filed its protest and application for a hearing, in which it was 
averred, in substance, that the title to said section 16 had passed to 
and become vested in the State absolutely and without! reservation 
under its school-land grant; that the land was not at the time of 
survey or at the date of the admission of the State known mineral 
or coal land; and that in a former proceeding involving the coal fil¬ 
ing of one Henderson, which covered the tract, the Commissioner had 
adjudged that title was in the State. The applicant filed a denial of 
the allegations and further alleged that certain individuals, or a com¬ 
pany in which they were interested, acting through the State, were 
seeking the land in connection with coal mining operations that 
were then being carried on in the vicinity and that an attempt was 
being made through the offices of the State to illegally secure title. 
A hearing was ordered and had, at which the coal applicant assumed 
the burden in attacking the claim of the State. The testimony ad¬ 
duced was voluminous and many exhibits were introduced. The 
local officers, on October 20, 1914, held that the tract was known coal 
land long prior to the admission of the State, and concluded that the 
protest should be dismissed and that the coal claim of Olson should 
be sustained. The State appealed. 

Action on the case was suspended for some time to await the de¬ 
cision of the Supreme Court of the United States in the case of United 
States v. Sweet (245 U. S., 563) , in which it was decided on Jan¬ 
uary 28, 1918, that the Utah school grant did not include mineral 
(coal) lands. That decision disposed of one of the State’s main con¬ 
tentions in this case. 

The Commissioner heard counsel for the parties orally and there¬ 
upon suggested that a compromise be entered into between the coal 
land applicant and the Spring Canyon Coal Company, which claimed 
the tract under the State and had placed improvements 
15 thereon. The parties were unable to reach any adjustment 
and the record was taken up for disposition. Upon a review 

of the evidence the Commissioner found and held that the testimony 

«/ 

was such as to justify the conclusion that the land was at and prior 
to the admission of the State known to be valuable for coal. In view 
of the fact that the coal beds were confined to about five acres in 
the northeast corner of the 40-acre tract, and the further fact that 
the company’s valuable improvements were located upon the western 
portion of the land, the Commissioner concluded that an equitable 
division was proper and that a segregation survey should be made set¬ 
ting apart the area containing the improvements made by the com¬ 
pany from the remainder of the tract, and that in ordej: to give the 
coal applicant the best possible tipple and loading facilities the sur¬ 
vey should be so made as to exclude from the company^ portion its 
boiler house, and that thereupon Olson be allowed to make entry 
for the residue of the subdivision. 

In support of his appeal Olson contends that he has a vested right 
in and to the entire tract, of which he can not be deprived, he having 
lawfully entered and paid for it, and that the Commissioner’s order 
for a segregation survey is not based upon the statute, and is con¬ 
trary both to the law and the regulations. 

2—3376a 
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The Department is unable to perceive wherein the coal claimant 
has acquired any vested interest in the land or has yet a right to a 
{jatent therefor. So far as can lx* ascertained, either from the papers 
in the ease or from the records of the General Land Ofliee, there is 
nothing to show that Olson has paid or tendered the coal land pur¬ 
chase price, or even the $10 filing fee required in connection with a 
coal-land application. No entry certificate has been issued or is out¬ 
standing. At any rate the sale of the land could not he consummated 
and coal entry properly be allowed until the pending controversy is 
finally decided adversely to the State. Passing over the question as 
to whether the use and occupancy of the western portion of 
16 the tract by the Spring Canyon Coal Company, in connection 
with its mining operations, rendered the area nonvacant coal 
land within the purview of the statute, it is clear that rights under 
Olson's coal application can not arise or attach until the prima facie 
claim of the State has been eliminated bv a final decision in the land 


department. 

In the case of Charles L. Ostenfeldt (41 L. P., *265), a portion of 
school section 16 in the township immediately to the west of this 
land was involved. The question there presented and determined 
was as to when the claimant's application attached to the land, so as 
to determine the coal price as between the Government and the ap¬ 
plicant. That decision concluded as follows: 

However, it appears from the records of this Department that the 
survey of said section 16 approved by the surveyor-general June 60, 
1896. did not Specifically return the lands here involved as coal lands, 
nor does it appear from the evidence before the Department that any 
claim thereto under the coal-land laws was at that date asserted by 


claimant or others. Presumptively, therefore, the title to said land 
passed to the State of Utah, and this presumption could be overcome 
only by the submission of a satisfactory showing to the contrary. 
Until suc-n showing had been submitted and a finding made upon 
the question involved, no application or entry could be allowed of 
record for the land (32 L. D.. 39 and 117). An application to con¬ 
test the claim or right of the State might be entertained and the ap¬ 
plication to purchase of Ostenfeldt was so treated, resulting, after an¬ 
swer and denial by the State, in a trial and the final holding by the 
Commissioner, June 6, 1911, that the lands did not pass to the State 
of Utah at date of approval of survey or at all, because of their known 
coal eharacteri From and after this adjudication the lands became 


subject to application and entry under the coal-land laws but at the 
price then fixed under the regulations of the Department. No rights 
were obtained by Ostenfeldt when he tendered his application to pur¬ 
chase, December 13,1909, he occupying merely the status of a would- 
be contestant, without the privilege, sometimes extended by statute, 
of a preference right of entry in event of success. Even in those in¬ 
stances the successful contestant is only accorded a right to enter sub¬ 


ject to the conditions existing at the time the right becomes avail¬ 
able. After the records had been cleared of the claim of the State he. 


if the first qualified applicant, might enter the land if subject to 
disposition, but at the price, and subject to the conditions, then fixed. 
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His entry may be allowed to stand only upon the paymertt of the price 
fixed and applicable June 6, 1911. and the decision of the Commis¬ 
sioner is accordingly affirmed. 

1“ In the case at bar. where the valuable improvements upon 

the land and the occupancy of the company gave notice of an 
asserted prior claim, with equal, if not stronger, reason may it be 
said that Olson gained no statutory right or claim to'the land by 
reason of his application and the proceedings growing therefrom. 
W hat ever recognition may be accorded to his efforts and expendi¬ 
tures, which adduced evidence to defeat the claim of tliie State, it is 
obvious that no specific statutory preference right or legal right to 
make coal entry has yet accrued to the applicant. His contention 
that a vested right exists and that he has become entitled to a patent 
for the land, is without substantial merit. 

In view of the conclusion hereinafter reached it becomes unnec¬ 
essary to discuss or pass upon the matter of the segregation survey 
authorized by the Commissioner. The Department finds it possible 
to make a satisfactory disposition of this case without resorting to a 
segregation survev. 


In support of the appeal on behalf of the State, it is utged that the 
Commissioner erred in holding that the land involved was valuable 
for coal, or was known to be valuable therefor at the date of the ad¬ 
mission of the State, and in sustaining the coal applicant’s claim. 
It is argued that in the event the contrary is held the Department 
should, in the interest of equity and common justice, protect the 
company’s valuable improvements placed upon the land, under a 
claim of right and in good faith, and to that end should permit the 
State to select the surface of the tract pursuant to the act of April JO. 
1912 (37 Stat,. 105). | 

The evidence has been reviewed The concurring Conclusions 
below, to the effect that the tract was known coal land prior to the 
admission of the State in 1893 are well founded. A bold sandstone 
escarpment, constituting the floor of a coal bed in that region, crossed 
the tract. An actual outcrop of the coal bed. resting upon this floor 
upon the land, was known and observed in the year 1887. At 
IS that time one Hansen asserted a coal claim on the land im¬ 
mediately to the east and possibly on a part of this tract, the 
area at that time being unsurveyed. Just beyond the east line of the 
40. exposed in the face of the vertical cliff, there plainly appeared an 
outcropping bed of coal. Slightly over the north line of the tract the 
coal bed lying upon the sandstone floor was disclosed and observed. 
The rock formation was obviously regular and undisturbed, with a 
slight dip to the northeast. The region was known to contain coal 
beds and to the northwest and west of the land coal mines had been 
opened and worked long prior to the admission of the State. 

The coal deposits upon the tract are found in approximated only 
5 acres in the northeast corner. The State insists that because of 
the small area, the outcrop condition and the indications of burning, 
the coal in the 40 is of little or no value and insufficient in extent to 
impress the tract with a coal character. The main coal bed rests upon 
the sandstone floor and other higher beds are present upon the tract. 
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The evidence with respect to weathering, and possible burning, fails to 
establish that coal is not present, available and valuable. Considering 
the record, the Department is convinced that the finding as to the 
known coal character of the tract prior to the admission of tlie State 
is justified. 

The following language, used by the Supreme Court in the case of 
Diamond Coal Company v. United States (233 U. S., 236, 239, 248- 
249), is apposite: 

To justify tfyc annulment of a homestead patent as wrongfully cov¬ 
ering mineral land, it must appear that at the time of the proceedings 
which resulted in the patent the land was known to lie valuable for 
mineral; that is to say. it must appear that the known conditions at 
the time of those proceedings were plainly such as to engender the be¬ 
lief that the land contained mineral deposits of such quality and in 
such quantity as would render their extraction profitable and justify 
expenditures to that end. If at that time the land was not thus known 
to be valuable for mineral, subsequent discoveries will not affect the 
patent. * * * 

******* 


1ft * * * The outcrop, the disclosures in the vicinity, and the 

geological formation pointed with convincing force to a work¬ 
able bed of merchantable coal extending under the valley and pene¬ 
trating these lands. These conditions were open to common observa¬ 
tion. and were such as would appeal to practical men and be relied 
upon by them in making investments for coal mining. * * * 

There is no fixed rule that lands become valuable for coal onlv 

4 / 

through its actual discovery within their boundaries. On the con¬ 
trary. they may. and often do, become so through adjacent disclosures 
and other surrounding or external conditions; and when that question 
arises in cases such as this, anv evidence logically relevant to the issue 

V C/ C. 


is admissible, due regard being had to the time to which it must re¬ 
late. 


******* 

Jt will be perceived that we are not here concerned with a mere out¬ 
cropping of coal with nothing pointing persuasively to its quality, ex¬ 
tent or value; * * * 

See also the case of Milner v. United States (228 Fed., 431), in 
which coal lands to the east of this tract and in the same general coal 
field, which had been selected by the State, were involved. 

The evidence shows that the Spring Canyon Coal Company prior 
to the filing of Olson's application had erected valuable improvements 
upon the western portion of this tract, after having applied to the 
State to purchase the same. The company's tipple, boiler house and 
part of its railroad switches, an aerial tram, three stone cottages and 
other improvements, were constructed upon the land, and at the time 
of the hearing were valued at approximately $90,000. The company’s 
possession and use of the tract was under claim of right and in privity 
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with the title asserted by the State. The State of Utah hajs consistently 
urged and maintained that 'because not specifically excluded, mineral 
lands passed to the State under the land grants made in the enabling- 
act. As to the school-land grant this contention was sustained Sep¬ 
tember 27, 1915, by the Circuit Court of Appeals in Sweet v. United 
States (228 Fed., 421), and that decision was not reversed by the 
United States Supreme Court until January 28, 1918. The legal 
view entertained on behalf of the State, with respect to mineral lands, 
can not therefore be said to have been so clearly in error as to 

ty | 

20 imply or impute bad faith to the State or the Company claim¬ 
ing under it. Counsel on behalf of the State, ini his brief, as¬ 
serts that the land has been deeded to the company withja reservation 
of the coal. However this may be, the legal title still remains in the 
Federal Government and the tract is subject to the administrative 
jurisdiction of the disposing agency of the United States. 

In the case of the Eldorado Wood and Flume Company (28 L. I).. 
37, 40), where rejected State selections and Indian allotments were 
involved, this Department said: 

* * * It is true that these applications were made for lands not 
covered by an entry at the time, but the occupation, enclosure and 
improvements of the corporation and its lessee were then open and 
well known. In the technical sense of the word, the Uact may not 
have been lawfully appropriated at the time of the allotment appli¬ 
cations, but it was in a sense actually appropriated by the oeeujKition. 
enclosure and exclusive possession of the portion enclosed, which cov¬ 
ered the main body of the land in question. The rights of the In¬ 
dian applicants should be protected as fully as those of jother claim¬ 
ants to the public lands, but they can not be permitted io seize upon 
the fruits of the labor and expenditures of others, made under an 
honest belief that their tenure would ripen into a perfect title; to 
permit this to be done in a case like this is represented jto be. would 
shock the moral sense and do violence to the spirit and intent of the 
public land laws. 'Williams v. United States, 138 U. Si, 514. 

In the case of Fritchman v. Zimmerman (33 I>. D., 377, 380), the 
Department said: j 

The departments and the courts have repeatedly held that lands 
thus occupied and improved are not subject to entry, but that the 
government will retain the title thereto until a party whjo has placed 
extensive improvements thereon, under claim of right, j shall be en¬ 
abled to obtain the title from the government. Williaihs v. United 
States (138 U. S., 514). ' ; 

In Burtis v. State of Kansas (34 L. D., 304, 306) the following 
is found: 

The books define as color of title that which in appearance is title 
but which in reality is not title. It is true that a title! was not ac¬ 
quired by prescription as against the United States by rfeason of the 
possession gained under the deed issued by the State for this land, 
but it is nevertheless believed that Smith, and those claiming under 
and through him, occupied this land under a color of title. Their 
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good faith in the premises is in nowise questioned and the Depart¬ 
ment fully agrees with the decision of your office and the local offi¬ 
cers protecting such long continuous possession as against one seek¬ 
ing to appropriate the lands as against such prior occupants. 
21 It is the opinion of tins Department that the State should 

l>c permitted to make its title good, and to that end it should 
he afforded a reasonable time within which to make formal selection 
of the land, upon a proper and sufficient base. Should the State fail 
to make selection as allowed, the present occupant through purchase 
from the State should he afforded a reasonable time in which to pro¬ 


tect his occupancy by himself making entry under the land laws, 
and upon completion of selection by the State, or entry by illiams. 
the application by Burtis will stand rejected. 

The principle involved in these cases, or one essentially akin, has 
been invoked or applied in connection with many other cases under 
varying conditions. See Jones v. Arthur (28 L. D., 23*>) : Butler v. 
State of California (29 L. D.. 610) : Anderson v. Korav (33 L. IX. 
339); J. M. Longnecker (30 L. IX. Oil): Lyle v. Patterson (228 
IT. S., 211) ; Denee v. Ankeny (246 U. S.. 208), 

Equitable claims arising in connection with public lands are cog¬ 
nizable before the land department. The protection, if any, that 
might be afforded to the company by the laws of 1 tali, with respect 
to improvements, will not prevent this Department from exercising 
its judgment and power herein. Under the circumstances disclosed 
in this case the Department deems that in equity and all good con¬ 
science the company's improvements should be respected. Neither 
the ground on which they stand nor essential control over them 
should be handed to a stranger, or some third party. Having been 
known coal land the States title under the school grant never at¬ 
tached to this tract: but there appears to be no impediment to the 
State making a selection of the tract for the benefit of the company, 
with a reservation of the coal therein to the 1 nited States pursuant 
to the act of April 30. 1012 (37 St at., 10r>). That act provides spe- 
cificallv that withdrawn or classified coal lands, otherwise unreserved. 


shall “be subject to selection by the several States within whose limits 
the lands are situate, under grants made by Congress/ with a reser¬ 
vation of the coal deposits in accordance with the act of June 22. 
1910 (36 Stat.. 583). 

22 A reasonable time will accordingly be afforded to enable 

the State to make such selection of this tract. After such 
State selection has been filed and entered of record in the local land 
office, Olson, if he so desires, may prosecute application proceedings 
for the coal deposits reserved to the United States. This disposition 
will enable the company to retain possession and control of its val¬ 
uable mining improvements and will also secure to Olson, if lie 
wishes it, the title to the coal beds, together with the right to mine 
and remove the coal contained in the land. 

The decision of the Commissioner, with regard to the known coal 
character of this tract at and prior to the date of the admission of 
the State into the Union, is affirmed; the holding in that decision 
with respect to a segregation survey is set aside and vacated, and fur- 
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T-her action in this case will be governed by the views hereinabove 
set forth. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 

23 Exhibit “B.” 


Department of the Interior, 

Washington, April 26, 1910. 

D-36771. 

“N.” 

Salt Lake City 012075. 

Coal application rejected in part. 

Denied. 

State of Utah 


William Francis Olson. 

! # 

Motion for Rehearing. SPj 

William Francis Olson has filed a motion for rehearing as to the 
Department's decision of February 27. 1919, which permitted the 
State of Utah to file a selection under the act of April |30. 1912 (37 
Stat„ 105). for the NW% NE%, See. 16, T, 13 S„ R. 9 E.. S. L. M., 
Salt Lake City, Utah, land district, and allowed him to purchase the 
underlying coal deposits if he so desired. 

Olson filed his application to purchase the tract under the coal 
land laws (Salt Lake City 012075) December 8, 1913. The State 
of Utah fded a protest claiming that the tract had inured to it under 
its school land grant. After the submission of testimony, the reg¬ 
ister and receiver bv the decision of October 20, 1914!, held that it 
had been shown that the tract was coal in character and so known at 
the time of survey, and therefore did not pass to the^ State. This 
finding of fact was affirmed by the Commissioner and the Depart¬ 
ment? 

In its decision of February 27, 1919, the Department said: 

The Department is unable to perceive wherein the Coal claimant 
has acquired any vested interest in the land or has yet a right to a 
patent therefor. So far as can be ascertained, either from the papers 
in the case or from the records of the General Land Office, there is 
nothing to show that Olson has paid or tendered the coal land pur¬ 
chase price, or even the $10 filing fee required in connection with a 
coal-land application. No entry certificate has been issued or is out¬ 
standing. 

24 The motion for rehearing sets forth that the above state¬ 

ment is incorrect alleging that: 

* * * on January 19, 1914, the coal claimant paid to the Re¬ 
ceiver of the United States Land Office. Salt Lake City, the sum of 
Eighteen Hundred Dollars as the purchase price of said land fixed 
by the department, and received therefor Receiver’s receipt No. 
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1235497 certifying to said payment, which money was, on said date, 
put into the Treasury of the United States as earned by said Land 
Office; no filing fee at that time being required by the Department. 


A further search of the records of the General Land Office dis¬ 
closes that the above statement as to the payment of the purchase 
price is correct. As to the filing fee the motion is in error since the 
payment of such a fee is required by the regulations of May 4, 1912 
(General Land Office Circular 105, Sec. 122, Page 29). In its prior 
decision the Department further stated: 

At any rate the sale of the land could not be consummated and 
coal entry properly be allowed until the pending controversy is finally 
decided adversely to the State. Passing over the question as to 
whether the use and occupancy of the western portion of the tract 
by the Spring Canyon Coal Company, in connection with its min¬ 
ing operations, rendered the area nonvacant coal land within the 
purview of the statute, it is clear that rights under Olson's coal ap¬ 
plication can not arise or attach until the prima facie claim of the 
State lias been eliminated by a final decision in the land department. 

In support of the above statement the case of Charles L. Ostenfeldt 
(41 L. I).. 265), was cited, and no reason is found to change the 
view there expressed. Further, in accordance with the cases cited 
in the decision of February 27, 1919, the Department had the right 
and was under the duty of protecting the equity arising from the 
prior possession of the Spring Canyon Coal Company which claimed 
title as purchaser under the State and from the extensive improve¬ 
ments made by it before the filing of Olson's application. 

No reason is found for disturbing the Department’s prior decision, 
and the motion for rehearing is accordingly denied. 

(Signed) ALEXANDER T. VOGELSANG, 

First Assistant Secretary. 



Relator's Demurrer to Respondent’s Answer. 


Filed June 20, 1919. 

* * * * * * ‘ * 

The relator bays that the answer is bad in substance. 

Note.— One of the matters of law intended to be argued is that 
the respondent is without authority to deny to relator a certificate 
and patent for the land described in the petition. 

SAMUEL HERRICK, 

! CULBERT L. OLSON, 

Attorneys for Relator. 

Supreme Court of the District of Columbia. 


Friday, February 20th, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 
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Upon hearing the demurrer of Relator to the Answer of Respond¬ 
ent to the petition and rule to show cause, it is considered that said 
demurrer be, and the same hereby is sustained. 

Wednesday, February 25, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of rec¬ 
ord and thereupon, respondent by his said Attorney, states to the 
Court that he does not care to amend but will stand upon his an¬ 
swer, to which the Court sustained a demurrer on February 
26 20th, 1920. 

Whereupon, it is considered that the prayers pf the peti¬ 
tion be granted, that the Writ of Mandamus issue as therein prayed 
and that the petitioner recover of respondent his costs of suit, to be 
taxed by the Clerk, and have execution. 

From the foregoing judgment the respondent by his said Attorney, 
in open Court, notes an appeal to the Court of Appeals of the Dis¬ 
trict of Columbia. 


Assignment of Errors. 
Filed February 25,1920. 


The court erred: 

1. In sustaining the demurrer to the answer. 

2. In not dismissing the petition. 

3. In failing to hold that relator acquired no vested interest in the 
land in controversy by reason of any act shown by the pleadings. 

4. In assuming" jurisdiction in a matter exclusively jwithin the 
jurisdiction of the respondent, involving the exercise of judgment 
and discretion. 

5. In rendering judgment in a matter adversely affecting the 
rights and interests of one not a party to the cause. 

"6. In awarding the writ of mandamus in a cause where the relator 
has an ordinary and wholly adequate remedy, if the respondent has 
erred in his judgment so far as it may be adverse to the relator. 

7. In failing to hold that “vacant coal land’’ within the meaning 
of the statute excludes land in the actual occupation of a party claim¬ 
ing the same in good faith and under good colqr of title.! 

CHARLES D. MAHAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 


3—3376a 
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28 Designation of Record. 

Filed February 25, 1920. 

******* 

In making up the transcript of record in the above-entitled cause, 
the Clerk will please include the following: 

1. The petition. 

2. The answer. 

3. The demurrer. 

4. Order sustaining demurrer; notation that respondent pleads no 
further; notation as to judgment entered and appeal therefrom. 

5. Assignment of errors. 

6. The designation. 

C. EDWARD WRIGHT, 

Attorney for Respondent. 

29 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
28, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 62445 at Law, wherein United 
States ex rel. William F. Olson is Petitioner and Franklin K. Lane. 
Secretary of the Interior, is Respondent, as the same remains upon 
the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 4th day of March, 1920. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, 

(^1 ptIa 

By W. E. WILLIAMS, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3376. Franklin K. Lane, Secretary of the Interior, appellant, vs. 
U. S. ex rel. William F. Olson. Court of Appeals, District of Co¬ 
lumbia. Filed March 12, 1920. Henry W. Hodges, Clerk. 
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.In the Court of Appeals of the District of 

Columbia. i 

, • • 

i 

April Term, 1920. | 


John Barton Payne, Secretary 
of the Interior, appellant, 

v. 

United States ex rel. Wm. F. 
Olson. 


No. 3376. 

I 

VNo. 8, Special 
Calendar. 


BRIEF AND ARGUMENT FOR APPELLANT. 


The trial court sustained a demurrer to the appel¬ 
lant’s answer to a petition for mandamus. The appel¬ 
lant stood on his answer and the court rendered judg¬ 
ment granting the writ of mandamus as prayed. 

From this judgment an appeal was taken to this 

* 1 . * 

court. I 

statement of the case. | 

On December 8, 1913, Olson filed an application 
under the coal-land law for the quarter-quarter sec¬ 
tion of land in controversy, and the usual notice was 
posted and published. He paid to the receiver the 
purchase price of the land, but failed to paly him and 
has never paid him the filing fee required by law. 
No entry certificate as provided by the regulations 
governing the disposition of coal lands was ever issued 
to him. (Record, p. 5.) 


(i) 
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The land is a part of a section 16 situate in Utah. 
Under the act of July 16, 1894 (28 Stat. 107), Con¬ 
gress made a grant of public lands, including sections 
16, to the State of Utah. This is known as the 
school-land grant. The act did not, as in other 
State grants, contain any express inhibition against 
passing of title on account of mineral contents. The 
State of Utah took the position that her grant 
therefore included all named sections whether mineral 
or not. A suit was brought to determine the ques¬ 
tion. The Circuit Court of Appeals sustained the 
view entertained by the State. But on January 28, 
1918, the Supreme Court of the United States re¬ 
versed that decision ( U . S. v. Sweet, 245 U. S. 563). 
Since that date the law has been settled that the 
State can not take mineral land under its school- 
land grant. 

When Olson published notice of his application for 
this land, the State of Utah promptly filed a protest 
on the ground that title to the section had passed to 
and was vested in the State absolutely, on the 
theory of law just related; that, regardless of that 
point, the land was not at the time of survey or the 
date of admission of Utah into the Union, known min¬ 
eral or coal land; and that in a former proceeding 
involving the coal application of one* Henderson, 
covering this tract, the Commissioner of the General 
Land Office had adjudged that title was in the 
State. (Record, p. 9.) 

A hearing was had before the local officers and 
evidence was taken, resulting in a decision October 


3 


20, 1914, adverse to the State. The State appealed. 
The Sweet case, supra, being in progress, action was 
suspended to await the outcome of that litigation. 

i 

Subsequent to the rendition of final decisio i in the 
Sweet case, the Commissioner heard counsel orally 
and the evidence was considered. The conclusion 
reached on the facts was that about 5 acres in the 

I 

northeast comer of this 40-acre tract contained coal 
and was known to contain , coal at the time of sur¬ 
vey and admission of the State to the Union. 
(Record, p. 6.) / 

But this is not all of the case presented to the 
Land Department. It seems that sometime prior 
to December 8, 1913, the Spring Canyon Coal Com¬ 
pany, owners and operators of coal mines situate 
elsewhere than on the forty in controversy, applied 
to the Sta te fnr t.hp pnrfiha.<re of J,his land and entered 
into possession. The company built on the south¬ 
west comer of the tract certain buildings, including 
a power house, tipple, and tramway, valued at 
$90,000 or more, to be used in connection^ with its 
operations on neighboring land. (Record, p. 5.) 

These facts were well known to Olson when, on the 
date last mentioned, he applied for the land tinder the 
coal-land law. 

i 

As a result of the hearing before the Comihissioner, 
the latter, in view of findings of fact which forbade as 
matter of law the passing of complete title to the 
State, but in further view of the good faith of the 
parties in privity with the State, the certain occu¬ 
pancy of the company under color of title, the value 
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of the improvements placed on the ground, and the 
fact that the coal content was confined to one part of 
the land while the buildings of the coal company were 
on a different portion altogether, disposed equitably 
of the case, in holding that there should be a segrega¬ 
tion survey dividing the 40-acre tract so as to set aside 
the portion containing the improvements and to per¬ 
mit the appellee to make entry of the rest of the sub¬ 
division. (Record, p. 6.) 

But this was not what Olson wanted. He took an 
appeal from so much of the decision as was adverse to 
him. Likewise the State of Utah appealed. 

The Secretary’s decision is found on pages 8-14 
of the record. A later decision, on motion for 
rehearing, is given in full on pages 15-16. Perhaps 
a better idea of the case is to be obtained from 
reading both. For the purpose of this statement, 
in addition to what has already been related, it 
may be said that the Secretary held against the 
State’s claim so far as character of the land is con¬ 
cerned, and affirmed in that respect the decision of 
the Commissioner. The other issues, were disposed 
of in this manner: 

The State had not acquired title for reasons 
already apparent. The appellee had acquired no 
vested title either. No certificate had ever issued. 
He was merely a coal applicant. Only an inchoate 
right at the most had been initiated by anything 
he had done. Now it happens that under an act 
of Congress passed April 30, 1912 (37 Stat. 105), 
a State ean make selection of the surface of a tract 


of land containing coal with a reservation to the 

• I ' 

United States of the coal deposits in accordance 
with the act of June 22, 1910 (36 Stat. 583). So 
instead of the segregation survey proposed by 
the Commissioner, dividing the land vertically, the 
Secretary proposed to dispose of it by a horizontal 
division; the State might select the surface for 
the benefit of the company, while the coal deposits 
and mining rights with all the surface rights accorded 
by law (and which are ample) were to go to Olson. 
(Record, p. 14.) 

Nothing nan be done more fair than this to both 
parties. Olson, if in good faith, is after thie coal; 
the company, which has expended over $90,000 in 
permanent improvements under contract with the 
State claiming title in absolute good faith—hnd until 
the decision of the Supreme Court of the United 
States its claim of title was quite persuasive, the 
Circuit Court of Appeals ruling in its favor September 
27, 1915 (228 Fed. 421)—needed only the surface; 
and only that part of the surface most remotely 
removed from the coal deposit. 

Notwithstanding this, Olson, who never applied 
for the land until after the company had made it 
valuable by the structures erected on it, and who 
well knew of these improvements and the fact that 
the land was occupied before he was seized with the 
idea of mining the small amount of coal it contains, 
refused to accept this disposition of the controversy, 
although it gave him everything he cou ld possibly 
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ask if he has been acting in good faith, and went to 
court seeking a writ of mandamus to compel the 
Land Department to allow his entry, to issue proper 
certificate therefor, and in due course to issue and 
deliver a patent. 

The result of that action in the lower court has 
been told. The trial judge sustained a demurrer 
to the answer—why, we are not advised. No 
opinion was filed; no intimation whatever was 
given as to the view the court entertained. It 
must be assumed that he adopted the single con¬ 
tention presented by the appellee’s petition on 
which the relief asked was predicated. 

CONTENTIONS OF THE PARTIES. 

The appellee (Record, p. 4) contends that having 
done or having offered to do everything required 
by law or lawful regulation, his right to enter the 
land and receive patent became, and is, a vested 
right, and that it is the peremptory duty of the 
appellant to allow this entry and to issue patent 
therefor. 

The appellant, on the other hand, contends that 
appellee, on this record, has not done all that the 
law requires of him—in other words, disputes his 
premise—and further, that under the circum¬ 
stances of this case no vested right could have 
been secured in this land December 8, 1913, because 
the “right to enter” granted in Revised Statutes, 
section 2347, is by its terms limited to “vacant 
coal lands of the United States not otherwise ap- 


propriated or reserved by competent authority”; 

l 

and this, as has been shown and as appellee very 
well knew when he applied for it, was npt vacant 
coal land, but was occupied by another in good 

I 

faith and under color of title, and, prima facie at 
least, was appropriated to the State. 

« i 

The contention below involved mainly that issue, 
but was not confined thereto. There were other 
elements of defense as exhibited in our 

9 

ASSIGNMENT OF ERRORS. 

The errors committed' below are assigned on page 
12 of the record. Aside from the general assignment 
the assignment for the purpose of argument, may be 
considered under three heads: 

1. The court erred in assuming jurisdiction in a 
matter exclusively within the jurisdiction of the Land 
Department, involving the exercise of judgment and 
discretion, and affecting the rights and interests of 
one not a party to cause, and where the complaining 
party had an ordinary and wholly adequate remedy, 
if aggrieved, without resort to extraordinary relief. 

2. The court erred in failing to hold that “vacant 
coal land,” within the meaning of the statute, ex¬ 
cludes land in the actual occupation of a party claim¬ 
ing the same in good faith under color of title. 

3. The court erred in failing to hold that appellee 
acquired no vested right in the land by reason of 
anything appearing in the pleadings. 
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ARGUMENT. 

We shall present our argument under headings 
presenting the three main points just indicated by the 
redivision of the assignment of errors. 

I. 

Lack of jurisdiction, lack of parties, and lack of 
grounds for extraordinary relief. 

This court is pretty well advised on the subject of 
jurisdiction. It comes up in nearly every one of the 
cases from the Land Department and very little has 
been left unsaid about “jurisdiction” and “discre¬ 
tion.” This case, however, is somewhat different 
from others. It presents the element of discretion 
applied to an unusual situation. Whatever the 
court may think of the cold-blooded propositions of 
law which must be considered, there can be no doubt 
that the judgment of the Department in this case was 
just and fair to all the parties concerned and that any 
other solution, or any such action as appellee seeks to 
compel, would be repugnant to the sense of justice. 

Here was the situation: The State of Utah claimed 
the land under a construction of law of sufficient 
merit to find support in the decision of a Circuit Court 
of Appeals. Moreover—and irrespective of that 
point—it was an open question as to whether the land 
contained enough coal to justify its exclusion from the 
grant. Prima facie, it was a part of a section appro¬ 
priated and granted to the State. Furthermore, the 
Commissioner of the General Land Office had once ad¬ 
judged that title was in the State. Under these cir- - 
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cumstances, a company in perfect good faith aind with 
reasonable cause to believe that the State had a per¬ 
fect title contracted with the State for of 

land, through the southwest comer of which a| branch 
of tlie Denver & Rio Grande Railroad ran. The com¬ 
pany was not an impudent intmder deliberately tres¬ 
passing upon the land, but was there under a Contract 
with th e State . The land had been identified by sur¬ 
vey and Utah had been admitted to the Union. It 
was a section bearing one of the numbers of those sec¬ 
tions granted to the State. True, the United States 
had not conceded Utah’s proposition that she took 
title whether the lands were mineral or otherwise. 
But as to this particular land, the General Land 
Office had once decided, rejecting an adverse Applica¬ 
tion, that it was part of Utah’s grant. So the com¬ 


pany went ahead, built its tipple, its trams, itfe build¬ 
ings, etc., worth more than $90,000. The Company 
did not want the coal if any there was; its rights were 
merely surface rights. Olson looked on. After these 
things had been done, after the company was in occu¬ 


pation and possession, after the 40 acres had been 
made valuable, he went to the local land office, well 
knowing these facts, and attempted to acquire title 
under the coal-land laws. What he did belong^ to an- 

I 

other part of the argument. He did not get a certifi¬ 
cate of entry. He has not one to-day. 

The Sweet litigation held any decision on the con¬ 


test thus started over this land in abeyance for some 
time. Finally the Supreme Court decided that if the 
land be coal in character, Utah did not take title under 





its grant. The Department thus had two claims con¬ 
fronting it. Forced to decide that the land was 
known coal land at the time of survey because of the 
small content in the northeast portion, it could not 
confirm title to the State. But here was one party, 
prior in point of time, in good faith cl aiming under 
color of tit le, with all the equities on its side—and the 
other with a bare application and without any ap¬ 
pealing equities, seeking the pound of flesh. This 
application could not be considered or any title under 
it adjudicated until the presumptive title of the State 
had been disposed of. It was not disposable public 
land until the State’s claim had been settled. 

The law is such that the Department could let the 
State select the surface as indemnity and at the same 
time let Olson have the coal. Assuming that he was 
in good faith after the coal and not after the com¬ 
pany’s improvements, this would effect a fair and 
just solution. The company could perfect its title 
from the State and continue its use of that part of 
the surface it was occupying. Olson could extract 
every pound of coal and, under the law, use so much 
of the surface as he needed for that purpose. 

This is the arrangement that you are asked to up¬ 
set t>y resort to the extraordinary process of man¬ 
damus—that discretionary remedy largely controlled 
by equitable principles, and which is not granted 
when it will promote a wrong by directing an act 
which will work public or private mischief, or which, 
while within the letter, disregards the spirit of the 
law {Duncan Townsite Co. v. Lane, 245 U. S. 318)r^ 
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The Land Department is not without the power of 
disposing of equitable claims arising in connection 
with public lands. Williams v. U. S. (138 U. S. 
514, 524). In that case, on the faith of what Wil¬ 
liams, a desert-land entryman, had done, a company 
went onto the land and spent $58,000 in improve¬ 
ments. Williams schemed to surrender his entry 

and acquire title through State selection. The court 

* 

said: 

When the Department is advised of these 
facts, it declines to certify the title to the 
State. If all questions of jurisdiction were re¬ 
moved, would any court issue a mandamus to 
compel .the officers of the Land Department to 
certify those lands to the State? Would not 
the equity developed by these facts fbrbid the 
court to issue such an order? * * * 

We would not be misunderstood iia respect 
to this matter. We do not mean to imply 
that any arbitrary discretion is vested in the 
Secretary, but we hold that the statute requir¬ 
ing approval by the Secretary of the Interior 
was intended to vest a discretion in him by 
which wrongs like this could be righted and 
equitable considerations, so significant and 
impressive as this, given full force. It is ob¬ 
vious, it is common knowledge, that in the 
administration of such large and varied inter¬ 
ests as are intrusted to the Land Department, 
matters not foreseen, equities not antici¬ 
pated, and which are therefore not provided 
for by express statute, may sometimes arise, 
and, therefore, that the Secretary of the In¬ 
terior is given that superintendency and super- 
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visory power which will enable him, in the 
face of these unexpected contingencies, to do 
justice. 

Later than the Williams case is that of Northern 
Pacific Ry. Co. v. McComas, decided by the Supreme 
Court June 9, 1919 (17 U. S. S. C. Advance Opinions, 
660, 662-663), where the court said: 

Whether the tracts as to which the swamp¬ 
land claim is still pending were such as came 
within the terms of the swamp-land grant is 
a question of fact the decision of which is 
expressly committed to the Land Depart¬ 
ment— 

(Just as in this case the question as to 
whether the land was known mineral land at 
the time of the grant to Utah was expressly 
committed to the Land Department) 
and this also is true of the question whether 
the tracts covered by the railroad company’s 
lieu-land selections were, when the selections 
were tendered, so occupied and appropriated 
(i. e., by McComas, who was in possession under 
color of title from the State, which claimed the 
land under the swamp-land grant — C. E. W.) 
as not properly to be subject to acquisition 
in that way. 

(Just as here the Land Department has 
the jurisdiction to determine that the com¬ 
pany’s occupancy under color of title from 
Utah prevented Olson from acquiring the 
land under his application ) 

The approval or disapproval by the Secretary 
of the Interior of such lieu selections is not 
merely a formal act. It involves an exercise 



of sound, but not arbitrary, discretion, and 
makes it admissible for him, where a selection 
is proffered for land which a bona fide occupant, 
misinformed and misunderstanding his rights, 
has reclaimed and improved at large cost, to re¬ 
ject the selection and hold the title in the United 
States until as this court has said, “within the 
limits of existing law or by special act of Con¬ 
gress,” the occupant may be enabled to obtain 
title from the United States. Williams v. 
United States (138 U. S. 514, 524). 

In this case there was existing law—the act of 
April 30, 1912, under which the State of Utah could 
select the surface and make a good title to the com¬ 
pany, who need only the use of the surface, and the 
act of June 22, 1910, whereby Olson can get the coal 
and have such use of the surface as may be necessary 
for his operations. 

The Department had jurisdiction; it had discre¬ 
tion; and the court, we submit, will concern itself 
only with the question as to whether, on this record, 
it can be said that what was done was an arbitrary 
act. ( U. S. ex rel. Alaska Smokeless Coal Co\ v. Lane, 
47 Wash. Law Rep. 795.) j: : 

The court is familiar with the more recent cases 
on mandamus. We know generally that the writ of 
mandamus never goes to control discretion; that it 
may go only to impel the performance of in act so 
stript of discretionary elements as to remain a mere 
minis terial duty. Modem decisions can at best be 
but applications of the doctrine. And soine of the 
older decisions perhaps state the doctrine more 
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clearly. Thus in U. S. ex rel. Goodrich v. Guthrie 
(58 U. S. 284, 304), the court said: 

Thus it has been ruled that the only acts 
to which the power of the courts, by manda¬ 
mus, extends, are such as are purely minis¬ 
terial, and with regard to which nothing like 
judgment or discretion, in the performance 
of his duties, is left to the officer; but that 
whenever the right of judgment or decision 
exists in him, it is he, and not the courts, 
who can regulate its exercise. 

In U. S. ex rel. Tucker v. Seaman (58 U. S. 225) 
the court pointed out that the ministerial duty in 
Kendall v. Stokes ( 12 Pet. 524) where the writ went, 
was plainly ministerial—“as much so as that of a 
sheriff or marshal to execute the process of a court.” 
But in the Tucker case, the court said: 

He was obliged, therefore, to examine evi¬ 
dence, and form his judgment before he acted; 
and, whenever that is to be done, it is not a case 
for a mandamus. 

In Commissioner of Patents v. Whiteley (71 U. S. 
522, 533) the court said: 

The principles of law relating to the remedy 
by mandamus are well settled. 

It lies where there is a refusal to perform a 
ministerial act involving no exercise of judg¬ 
ment or discretion. 

It lies also, where the exercise of judgment 
and discretion are involved and the officer 
refuses to decide, provided that, if he decided, 
the aggrieved party could have his decision 
reviewed by another tribunal. 


N. 
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It is applicable only in these two classes of 
cases. It can not be made to perform the 
function of a writ of error. 

In an early land case, U. S. ex rel. McConnell v. 
Edmunds , Commissioner of the General Land Office 
(72 U. S. 563), the court said: | 

Where the merit of the several objections 
and questions made in this case he, we do 
not undertake to determine, nor can: they be 
determined, understandingly, upon this record. 
Many of the acts of the parties, and of -the 
officers, the registers, and Commissioners of 
the Land Office, may be valid or void, depend¬ 
ing upon the facts and circumstances attend¬ 
ing them at the time, and which rest in parol, 
and are the proper sub ject of proofs. We have 
referred to them for the purpose of showing 
that this case is not one to which the remedy 
by mandamus can be applied. It palls for 
the exercise of the judicial functions of the 
officer, and these of no ordinary character. 
Indeed, however eminent, it is plain no intelli¬ 
gible decision could be made without the aid 
of facts not within his knowledge, nor attain¬ 
able by proofs consistent with the proceedings 
in the case of mandamus. The duty is not 
merely ministerial, but involves judgment and 
discretion, which can not be controlled by this 
writ. Besides, it appears that Kenzie was in 
possession when his entry was made in May, 
1831, and was there in 1836; and, as the prem¬ 
ises are situated in the settled paTt of the city 

172567—20-3 
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of Chicago, it is but reasonable to presume' 
that persons are at this time in possession of the 
same premises under his title who should have 
an opportunity to defend it. The relator has 
mistaken his remedy, for if his title under the 
certificate is valid, and presents a superior 
equity over the opposing title, as in the case 
of Lyttle et al. v. The 'State of Arkansas, and 
Lindsey v. Hawes, the appropriate remedy is 
by bill in equity. 

In Cox, Secretary of the Interior, v. U. S. ex rel. 
McGarrahan (76 U. S. 298), the lower court granted 
a mandamus. The Supreme Court reversed, saying, 
in speaking of earlier decisions of the court: 

Subsequent decisions of this court have 
affirmed the same principle, but in all of the 
subsequent cases the principle is strongly 
limited to the enforcement of mere ministerial 
acts not involving the necessity of taking proofs, 
and it has never been extended to cases 
where controverted matters were to be judi¬ 
cially heard and decided by the officer to 
whom the writ is required to be addressed. 

And finally we quote from U. S. ex rel. Redfield v. 
Windom, Secretary of the Treasury (137 U. S. 636, 
644): 

It is proper here to remark, as applicable to 
the determination of this case, that, in the 
extreme caution with which this remedy is 
applied by the courts, there are cases when 
the writ will not be issued to compel the per¬ 
formance of even a purely ministerial act. 
In a case, for instance, where the intention of 


the officer, though acting within the scope of * 
his duty, had been frustrated by a clerical 
mistake ( United States v. Schurz, Supra), or 
where the case is one of doubtful right (N. Y. 
Life & Fire Ins. Co. v. Wilson, 8 Pet. 291, 
302), or in a case where the relator having 
another adequate remedy, the grantitag of the 
writ may in this summaVy proceeding affect 
the rights of persons who are not parties thereto, 

or where it will be attended with manifest 

| 

hardships and difficulties (citing cases). 

The last decision leads us to another phase of the 
case: Relief is asked in the absence of a patty whose 
rights are to be affected—in fact, in his absence, you 
are asked to deprive him of them. And it is not nec¬ 
essary, if appellee is entitled to more than the appel¬ 
lant accords him, that this should be done; f or he has 
the^ordinary remedy affordedby.aj suit a gainst ±he 
holder of the surface patent after th e same wi ll have 

F-* ri r ' "t ,r “ “i r ■' 1 *' 

been issued; m which suit the party here absent may 
be heard. We content ourselves on this phase of the 
case now with citing U. S. ex rel. Hall v.j Lane (48 
App. D. C. 279), Minnesota v. Lane (247 U. S. 
243), but in the concluding portion of this brief we 
shall advert to a certain aspect of the point. 

It stands out too prominently in this case not to 
be noticed that Olson’s right, as we shall later show, 
is at least a doubtful right, and that the granting of 
the writ will affect the rights of some who are not 
parties to this proceeding, and that it will be attended 
with manifest hardships and difficulties. Appellee 
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said below, and we assume that he will say again in 
this court, that the coal company will be protected 
by the laws of Utah. He referred the court to the 
Compiled Laws of Utah. We fail to find any relief 
whatever for that company if full patent issues to 
Olson. The company will get nothing, or at the 
most, what Olson is walling to give. The chapter 
on “Occupying Claimants,” (Compiled Laws, Utah, 
sec. 5031 et seq.), appears to relate to a proceeding 
in the State courts, whereby an occupant of real 
estate is found not to be the owner and wherein “no 
execution shall issue to put the plaintiff in posses¬ 
sion of the same” after the filing of the petition 
authorized by the chapter, until the provisions of 
this chapter have been complied with. In this case, 
Olson, if he gets anything, will get it from the United 
States, and not in any court proceeding wherein the 
title of the company forms the issue. Nor does the 
chapter on eminent domain appear to furnish any 
relief. The company might condemn for roads, 
railroads, tramways, tunnels, ditches, flumes, pipes, 
and dumping places; but its improvements on the 
land in controversy fall in a different classification. 

To grant the prayer for mandamus will mean the 
issue of a patent to Olson in a proceeding to which 
the company is not a party and will deprive that 
company of any status whatever to bring a suit, 
because the courts can not divide the land, the surface 
and the contents beneath the surface, and the com¬ 
pany has no right to the coal contents of the ground. 
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In other words, no court would decree that Olson 
with a coal patent held the same as trustee for the 
company which in no event can obtain title to the 
coal. 

Regardless of what relief the company might else¬ 
where obtain, the law is settled that the courts will 
deny the writ, in the exercise of its discretion, where 
the effect will jeopardize the rights of people other 
than the relator. 

II. 

! 

The land covered by Olson’s application was ndt “ va¬ 
cant coal land ” within the meaning of the coal- 
land law. :J g 

Thus far we have proceeded as if this case involved 
but little more than an appeal to the conscience of 
the court. Indeed, that would suffice if we had a 
case where there was a technical right in the appellee. 
But there is not even that. 

The answer (Record, pp. 6-7) denies that the 
land in controversy “was thrown open tp entry 
and offered for sale as coal land by the Government” 
as averred in paragraph 3 of the petition; denies 
that appellee paid or tendered all money or fees 
required to be paid upon application to purchase 
(p. 4); denies that appellee was at the date of or 
prior to his application to purchase in possession 

i. * 

of said land or that he has since that date or at any 
other time made large expenditures of money in 
opening and developing a coal mine; and affirm- 
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atively shows that prior to December 8, 1913, the 
Spring Canyon Coal Company had applied to the 
State for the purchase of this land and had placed 
thereon improvements valued at $90,000; and that 
after the erection of said improvements and while 
the company was in possession and use of the land, 
which facts were well known to the appellee, the 
latter made his effort for the first time to acquire 
the land. This he did by going to the land office, 
filing his application and publishing' his notice. 
Anyone could do that. It involved no determina¬ 
tion of his rights or anybody’s rights. Later in 
January, 1914, he paid the receiver $1,800, the 
price fixed by the appraisal. A receipt of course 
issued. On it, if his application is not allowed, 
he can have his money back. 

Section 2347, R. S., provides: 

Every person above the age of twenty-one 
years, who is a citizen of the United States, 
or who has declared his intention to become 
such, or any association of persons severally 
qualified as above, shall, upon application 
to the register of the proper land office, 
have the right to enter, by legal subdivisions, 
any quantity of vacant coal lands of the 
United States not otherwise appropriated 
or reserved by competent authority not ex¬ 
ceeding one hundred and sixty acres to such 
individual person, etc. 

- No vested right could be secured in this land for 
the simple reason that the “right to enter” granted 




21 

in Revised Statutes, section 2347, is by the terms 
of the statute/itself limited to “ vacant coal lands of 
the United States not otherwise appropriated or 
reserved by competent authority.” 

It is not enough that the land belongs to the 
United States. It is not enough that the United 
States has “not otherwise appropriated or reserved” 
the land. The land must be vacant. 

What does that mean? 

The Circuit Court of Appeals for the Ninth Cir¬ 
cuit has defined the word “vacant” as an adjective 
descriptive of “lands.” In Cosmos Exploration Co. 
v. Grey Eagle Oil Co. (112 Fed. 4) the appellant was 
contending that the land in controversy was “vacant 

and open to settlement” because the Land Office 

. 

records disclosed no claim thereto, and because the 
mining locations of the defendants, who were ac¬ 
tually in occupancy, just as the Spring Canyon Coal 
Company was in this case, were void and therefore, / 
giving them no lawful claim to the land, left the 
land in the status of being vacant and therefore 
open to settlement or selection. The court said: 

What is the meaning of the words “ vacant 
lands open to settlement,” used in the act 
with reference to the facts as alleged in the 
bill? The ordinary meaning of the word 
“vacant,” in its general use, is to be empty 
or unfilled. * * * Vacant lands are such 
as are absolutely free, unclaimed , and unoccu¬ 
pied. * * * The land was not vacant and 
open to settlement at that time, because it 

y 
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was then occupied by the defendant’s grantors 
under a claim and color of right. It matters 
not that they had not at that time acquired 
any rights against the United States. It is 
true that no valid location of a mining claim 
can be made, under the mining laws, until the 
discovery of mineral. * * * It does not, 
however, follow that, because no mineral was 
found, the land in question was unoccupied. 
* * * But, whatever his rights may be, the 
fact that the miner is in the actual possession 
without having made any location at all shows 
that the land is not “vacant.” * * * It 
therefore necessarily follows that, if this land 
was not vacant and open to settlement, John¬ 
son did not acquire any title to the lands in 
question. * * * No right can be initiated 
on Government land which is in the actual 
possession of another by a forcible, fraudulent, 
or clandestine entry thereon. (Citing among 
other cases, Goodwin v. McCabe (75 Col. 584), 
where the court said: “ If the plaintiff was in 
the actual possession of the land, we think the 
defendant’s proceedings were invalid, although 
his entry was accomplished without the use of 
force.”) 

Let us paraphrase these excerpts and apply them 
to the case at bar: 

What is the meaning of the words “ vacant 
coal lands,” used in Revised Statutes, section 
2347? The ordinary meaning of the word 
“vacant,” in its general use,.is to be empty or 
unfilled. Vacant coal lands are such as are 
absolutely free, unclaimed, and unoccupied. 
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The land was not vacant at the time Olson 
filed his application to purchase, in 1913, be¬ 
cause it was then occupied by thb Spring 
Canyon Coal Company under a claim and 
color of right from the State of Utah, j It mat¬ 
ters not that they had not at that time ac¬ 
quired any rights against the United States. 
It is true that known mineral land does not 
pass to the State of Utah under its grant and 
that the State had no title to convey to the 
company as was later determined, in 1918, by 
the Land Department. It does not, however, 
follow that because the land was afterwards 
adjudicated to be known mineral land at the 
time of the grant, the land in question was 
unoccupied. Whatever the rights of the State 
of Utah or the company may be, the fact that 
the company was in actual possession under 
color of title from the State without having 
made any location or claim under Federal law, 
shows that the land was not “ vacant.” It 
therefore necessarily follows that, if the land 
was not vacant coal land, Olson did not 
acquire any title to the land in question. No 
right can be initiated on Government coal land 
which is in the actual possession of another by 
application under a law limited to “vacant 
coal land of the United States.” 

The Cosmos case went to the Supreme Court and 
the decree below was affirmed (190 U. S. 301) without 

I 

passing upon the particular point, but by disposing 
of the case on another propostion which is also applic- 
able to this case. I 
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Succinctly the situation is this: In 1913 Olson 
could not initiate a vested right in the land under the 
coal-land law because the land was not in the status 
where, by doing the things required by law and 
lawful regulations, a man can obtain such a right on 
the theory that equity contemplates as done what 
ought to have been done, viz, that doing his part, 
the Government is to be considered as having done 
its part, and has passed an equitable right in the 
land to the applicant. The land was not in that 
status because it was not vacant. It was not vacant 
because it was occupied under color of title. More¬ 
over it was land granted to the State and therefore 
appropriated to it unless it were in fact mineral—a 
fact that had to be determined. The State’s right 
to the land, by formal adjudication, had to be dis¬ 
posed of. That was not done until 1918. The land 
was then in a position where the Federal law was to 
be applied. The Department found two claimants 
there—the prior occupant with valuable improve¬ 
ments ; the coal applicant with no reason why he should 
not obtain the coal. The Department found the law to 
be such that the substantial rights of both could be 
saved: By allowing the State to select the surface 
under the act of April 30, 1912, reserving the coal, 
which could be disposed of to Olson under the act of 
June 22, 1910. As between each other and as 
against the United States, it was not until 1918 that 
the land was in a position to be disposed of under 
Federal law. No vested right could have been 
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secured in the land before the State’s prima facie 
good claim of title had been settled. 

Moreover, a vested right, such as would Support 
the demand for patent made in this case, must be 
one sufficient to vest at least the equitable title in 
the applicant so that the Government becomes a 
mere holder of the legal title foi; his benefit. A per¬ 
son may initiate an inchoate right in himself as to a 
tract of land that is good against third parties and 
will enable him to protect his possession against in¬ 
truders; see WadJcins v. Producers Oil Co. (227 U. S. 
368, 374); Knapp v. Alexander Co. (237 U. S. 162, 
166); but the inchoate title is not good as against 
the United States until it ripens into an equitable 
title; and the equitable title passes by different 
means under the different land laws: on issue of 
“final certificate” upon final proof in homestead 
cases, for instance, and in coal-land entries, upon 
issue of certificates of entry. Such certificate had 
not issued in this case. 

I 

In principle, and on the merits, the case at bar 
is not unlike Lyle v. Patterson (228 U. S. 211), where 
Lyle attempted to impress Patterson’s patent with 
a trust. Patterson’s claim rested on a deed from a 
railroad which had not earned and had no title to 
the land—just as here the State of Utah had no title 
to transfer to the Spring Canyon Coal Co. Yet 
Beacon, in privity with Patterson, was actually in 
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occupation of the land when Lyle attempted to 
homestead it. The court said: 

When on October 22, 1895, he made the so- 
called entry and settlement, the quarter sec¬ 
tion was not an open and unoccupied part of 
the public domain, but in 4he possession of 
Thomas Beacom, who had bought from those 
who, having acquired the property in good 
faith, cultivated the land and made valuable 
and permanent improvements thereon. This 
prior possessory title was good as against all 
except the United States, and Lyle’s entry was 
a trespass, which neither gave nor initiated any 
right in the property. 

This case is cited by the court in the recent de¬ 
cision in Denee v. Ankeny (246 U. S., 208). 

We must not be understood as contending that 
where a coal applicant finds some one in actual pos¬ 
session of land, the law is paralyzed. He can indeed 
file his application, as Olson did, and thereby start a 
proceeding in the Land Department which will clear 
up the rights of the parties. The point is that while 
one may comply strictly with all the requirements of 
law and regulations and obtain certificate of entry 
on vacant coal land and thereby secure the equitable 
title, secure a vested right, he can not secure such a 
vested right in land that is not vacant, then and there, 
and by the performance of such acts. He merely sets 
the machinery in motion whereby the Land Depart¬ 
ment clears up the status of the land by adjudication. 
When the latter is done, then and for the first time is 
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the land in a status where it is possible for the appli¬ 


cant to secure a vested right. And the vested right is 
suc h right a s the adjudication of the Department 
accords to him. S9HSBH **^*+** 6 ^, 


III. 


Olson has acquired no vested title to the land. 

i 

This is true for the reason just shown. It is true 
for another reason, taking appellee’s own contention 
for the most it is worth. No one is in the position 
of claiming a “vested right” predicated on the fault 
of some one else after he has done “all” that law or 
lawful regulations require of him, when, on his own 
admission, he has left one requirement unfulfilled; 
and it matters not how small or how large that 
requirement is. The bill avers that Olson had done 
“everything required by the law or the lawful regu¬ 
lations of the Land Department of the United States 

j 

to be done for that purpose.” It is one of the func¬ 
tions of the Land Department to determine whether 

this is so. The appellant in this case determined 
_ • 

that Olson had not. The answer denies that appel¬ 
lee did all that the law requires of him. (Record, 
p.5.) He failed to pay a certain filing fee. By his 
demurrer he admits this. Of course, it is a small 
matter. But Olson stands on a proposition that in¬ 
volves small matters. The fee was required by law 
in mineral applications. The Department for a long 
time had not required it in coal cases on the theory 
.that there was a difference between coal applications 
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and mineral applications. The question—one of 
accounting—arose and went to the Comptroller of 
the Treasury, the final authority in those matters. 
On July 25, 1911, he ruled, on the authority of 
Mullen v. U. S. (118 U. S. 271), Northern Pacific Ry. 
y. Soderberg (188 U. S. 526), and other cases, that a 
coal application fell within the requirements in min¬ 
eral applications and authorized the exaction of this 
fee by the local officers. It was an Alaskan case, 
and the argument of the Comptroller was that the 
mining law of the United States required this fee 
and that inasmuch as in general the law was ex¬ 
tended to Alaska,- it was likewise justified in a case 
arising in that Territory. Consequently, May 2, 
1912, a new circular was issued requiring the pay¬ 
ment of the $10 fee. That circular was a depart¬ 
mental circular approved by the Secretary of the 
Interior. 

Olson did not pay that fee. He so admits in 
the record. No more would be necessary to be 
said in this connection were it not for something 
which appellee brought into the case below and 
undoubtedly will dwell upon here. It is this: A 
few months after this case had been argued and 
submitted below, Olson filed a second brief in which 
he quoted a circular emanating from the General 
Land Office, dated August 7, 1912, in which the 
Commissioner said of the circular of May 2 aforesaid 
that “Coal application fees, paragraph 122, applies 
only to Alaska.” A later circular by the present 
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Commissioner, dated February 1 , 1915, vacated the 
circular of August 7, 1912. Consequently] it is 
argued, when Olson made his application in 1913, 
he was not required to pay the fee. 

Two points are overlooked in this proposition: 
In the first place, the f ee was fixed by a ^tainte 
which the Comptroller rule d was applica ble; and in 
the second place the Commissioner had no authority 
whatever to issue the circular of August, 1912. 
The Secretary had inserted the requirement in May 
as a Departmental regulation following the require¬ 
ment of the law; the Commissioner’s communica¬ 
tion, attempting to change the May circular, was not 
approved or authorized by the Secretary. Indeed, 
it was unknown to appe llant until the filing o f 
relator’s brief as above related. It could not, did 
not, change the law; and the circular of 1915, after 
the Comptroller a second time (January 23, 1915) 
had reiterated the earlier ruling, merely vacated on 
the record that which was a nullity. No Com¬ 
missioner can set aside a ruling of the Secretary 
any more than the lower court can set aside the 
ruling of the appellate court. Jo be sure; Olson is 
to be exonerated for not paying the fee at that 


W 
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he can not escape the effect of the fact 
when he comes forward inequitably asserting a 
technical claim which, if it has any foundation 
whatever, must exist in the proof that every require¬ 
ment of the law, small or large, had been fulfilled 
by him. 


-- 



In its broader aspect, does a person secure a 
“vested right” by doing everything the law requires 
of him? It depends upon what is meant by a 
vested right. In the sense that he has secured a 
right to have his claim adjudicated, there can be no 
doubt. That is, he has attached himself so to the 
land that only the exercise of judicial action will 
separate him, if so it happens—or, on the other hand, 
ripen his right into a vested title; only an equitable 
title at first, perhaps, but still a title vested by act 
of the adjudicating tribunal-- The Land Depart¬ 
ment, however, is not a mere nickel-in-the-slot 
machine. It is not a place where you need go merely 
to register your demand in the form of an applica¬ 
tion, turn the crank, and secure the paper evidence 
of title. J^iej^_must be an adju dica tion,. At the 

local land office, it comes in the form of a certificate; 
the final certificate as it is called in homestead cases; 
the entry certificate in coal applications. Both 
certify to the compliance by the entryman with the 
requirements of the law and pass the equitable title. 
On final action in the General Land Office, patent 
conveying the legal title issues on these certificates. 

In this case, the final certificate never issued. 
When the Department was at liberty to decide the 
elaim of Olson and Utah, the title to the land both 
legal and equitable was in the United States. There 
was not the situation where the equitable title had 
already passed to one party. The Land Department 
could and should and did settle the conflicting claims 
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along principles of equity and within the restraints of 
existing law. 

The courts will not act while a matter is pending 
before the Interior Department. ( Cosmos Exp. Co. v. 
Grey Eagle Co., 190 U. S. 301; Plested v. Abbey, 228 
U. S. 42.) And a case is pending unless finally closed 
out by the issuance of patent which conveys the legal 

i 

title out of the United States, whereby the United 
States washes its hands of the whole affair and leaves 
private parties, if they feel aggrieved, to pufsue the 
ordinary remedy in a court not only having jurisdic¬ 
tion over the land but over all parties asserting a right 
in it. We quote again from Northern Pacific Ry. Co. 
v. McComas, supra, on this point: 

The railroad company had neither the legal 
nor the equitable title to four of thd tracts. 
Instead, the full title was in the United States, 
and all existing claims to them, arising under 
the land grants and other public-land laws, 
were pending in the Land Department, whose 
officers were specially charged by lalw with 
their examination and determination, and 
with the disposal of the title accordingly. It 
is settled that in such a situation the courts 
may not take up the adjudication of the 
pending claims, but must await the decision 
of the land officers and the issue of patents in 
regular course. 
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In this case, the Land Department has rendered 
its decision but it has not invested any of the parties 
with titles under that adjudication, and it has not 
issued the patents. 

When we do, Olson will have his day in court if he 
desires. Until we do, there is no justiciable issue 
presented for the courts to consider. 

We submit that the judgment below should be 

reversed. 

Charles D. Mahaffie, 

Solicitor. 

C. Edward Wright, 

Assistant Attorney. 
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In the Court of Appeals of the District 

of Columbia. 


April Term, 1920. 


No. 3376. 


No. 8, Special Calendar. 


John Barton Payne, Secretary of the Interior, 

Appellant, 

vs. 

United States ex rel. Wm. F. Olson, 


R e SPONDDHT r 


ICc^C- 


BRIEF AND ARGUMENT OF RESPO N D E NT. A 


STATEMENT OF THE CASE. 

The forty (40) acre tract to which the relator in this 
case claims a vested right, and for the protection of which 
the writ of mandamus was granted respondent by the 
court below, is a part of Section sixteen (16) of a cer¬ 
tain township in Utah. Were it not for the fact that this 
land is coal land in character, and was known as such at 
the time of the admission of Utah to statehood, it would 
have passed to that state by the school grant contained in 
Utah’s Enabling Act. It was, however, as found by the 
Secretary of the Interior, well known as coal land in 
character at the time the Enabling Act took effect, and did 
not pass to the state. It was classified as coal land, ap¬ 
praised because of its character as such, held out to the 
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relator and other qualified citizens for sale as such, and 
that has since continued to be its recognized status. (Bee. 

pp. 8, 11, 12.) 

On December 8th, 1913, the relator filed his applica¬ 
tion to purchase this land, paid all fees required there¬ 
for, and paid the purchase price at which it was appraised 
and held out for sale. His application and purchase 
money were accepted by the proper United States land 
office in Utah, and the money for its purchase was turned 
into the treasury of the United States as earned by said 
land office. Prior to, and since, the date of this purchase, 
the applicant has occupied the land and developed the 
valuable coal deposits exposed on it. (Record, pp. 8, 15, 
16.) 

The State of Utah contested the relator’s applica¬ 
tion on the ground that the title to the land has passed 
to the state under its Enabling Act, whether known 
to be mineral in character at the time the Enabling Act 
became effective or not. It also contested on the ground 
that its character as coal land vras not known at that 
time. But, the appellant has found and decides all of the 
facts against the state on these issues, which were the 
only issues involved in the contest. (Bee. 11.) There was 
no contest against the coal entry of the relator on the 
ground of any alleged prior use of a portion of the tract 
of land in question by anyone claiming under the State 
of Utah, or upon any equitable considerations concerning 
expenditures now alleged to have been made by a coal cor¬ 
poration, which is alleged to be claiming under the state; 
and no issue was tried concerning any such matter. (Ree. 
8, 9.) Any statements made by the Secretary’s decision 




3 


concerning any such matter were, therefore, based on ex 
parte showings and declarations before the land depart¬ 
ment and in the Secretary of the Interior’s office and it 
might be mentioned here that a brief appears to have been 
filed with the Secretary by counsel for the state; to which 
reference is made in the Secretary’s decision. (Rec. 13.) 
Such a brief was never served upon counsel for the rela¬ 
tor, and may, therefore, have been the cause of much of 
the erroneous matter contained in the honorable Secre¬ 
tary’s decision. However, certain facts concerning that 
matter will be admitted by the relator and herd stated in 
the manner of their exact truth without affecting the 
questions of law presented by the pleadings and record 
upon which the decision of the court below was rendered. 
All we hope for is that the case shall be considered with¬ 
out prejudice to the relator’s legal rights due to any un¬ 
fair statements made before the Interior Department offi¬ 
cials, or efforts to excite prejudice which are made in the 
brief prepared for and filed by the Solicitors for the 
Department. 

It is true that, prior to the filing of the relator’s ap¬ 
plication to purchase, there had been constructed by the 
Denver & Rio Grande Railroad Company a branch line 
of railroad running from Helper, Utah, up Spring 
Canyon along which the land in question is situated, and 
that this railroad line and some sidetracks cross the ex¬ 
treme southwest corner of this forty acre tract. It is also 
true that the Spring Canyon Coal Company, & corpora¬ 
tion owning some eleven hundred acres of coal land, had 
commenced, and, since the time of the relator’s occupancy 
and his filing on the land, completed a tipple, boilerhouse, 
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and two or three inconsequential stone cabins along the 
side of said railroad tracks and so close to the westerly 
line that, without an accurate survey, it could not be told 
whether they were actually upon, or over, the line of 
the tract in question. It is also true that an aerial tram¬ 
way extended from the mouth of the Spring Canyon Coal 
Company’s mines, some quarter of a mile away, to this 
tipple, and railroad tracks. Whether these appliances 
for delivering the coal from the Spring Canyon Coal Com¬ 
pany ’s mines to the railroad track were constructed under 
any contract with the State of Utah for the purchase of 
this land, or any part of it, or were constructed with¬ 
out any attempt to acquire a title to the land in any 
way whatsoever, could not be found, as there was no 
issue in the contest concerning that matter. However, it 
does appear that either before or after the state’s contest 
was filed, an application for the purchase of this land 
from the state was made by the manager of the coal 
company, who said he did so on behalf of that company 
and admitted that when he did so he knew the land was 
coal land in character, and that his company then held 
more coal land than the coal land laws contemplated that 
it could acquire from the government. The occupancy of 
the land by the relator, and his work and expenditures in 
developing the coal thereon was uninterupted and peace¬ 
ful, without contention or interference against that right 
by the state, or the coal company referred to, or anyone 
else. 

After a hearing of the state’s contest before the local 
land office upon the issue of fact as to the known char¬ 
acter cf the land at the time of statehood, and upon the 
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question of law as to whether mineral lands passed to the 
state by the Enabling Act, the register and receiver of 
the land office found the issues in favor of the relator and 
confirmed his right to entry. (Rec., p. 15.) This decision 
was ee&firmed by the Commissioner of the General Land 
Office (Rec., p. 15), who further asked the Secretary of the 
Interior for authority to have a segregated survey so as 
to exclude from the entry the ground covered by the tipple 
of the Spring Canyon Coal Company. The case went to 
the Secretary of the Interior and his decision iS attached 
to the answer demurred to herein. It is apparent there¬ 
from that the honorable Secretary is somehow led to 
believe that a recognition of the right of the relator to 
a patent to this land will result in great injustice to this 
coal company; that the fruits of its labor and expendi¬ 
tures “made under an unmistakable belief that its ten¬ 
ure would ripen into a perfect title,” will be seized upon 
by the relator and that to permit this to be done “would 
shock the moral sense and do violence to the spirit and 
intent of the public land laws,” and quotations are made 
in the Secretary’s decision from cases decided by the land 
department and by the courts with reference to improve¬ 
ments made in good faith by homestead occupants, hold¬ 
ing that land covered by such homes is not Subject to 
other homestead filings under laws requiring occupancy 
and improvements. We shall refer to these eases later, 
also to the matter of good faith on the part of the coal 
company with reference to its encroachment on the 
aground in question. 

We desire first to call attention to the fact that, 
regardless of the question of good faith or bad faith on 
the part of this coal corporation which now holds nearly 
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twice the amount of coal land which Congress says it can 
acquire from the government and which, without the writ 
of mandamus granted by the lower court, will in effect 
acquire and control some eighty acres more and prevent 
its appropriation, use and development by anyone ex¬ 
cept itself,—we say, aside from any question of its good 
faith with reference to the construction of the improve¬ 
ments referred to by the honorable Secretary, it is abso¬ 
lutely impossbile for the relator'to seize upon these im¬ 
provements or to in any manner secure the benefit of these 
expenditures. The Legislature of Utah has provided for 
the protection of any improvements such as are claimed 
to have been made in good faith by the Spring Canyon 
Coal Company by enacting that the value of the ground 
actually occupied by such improvements shall be ap¬ 
praised, exclusive of the improvements thereon, and that 
the value of the improvements shall be appraised, ex¬ 
clusive of the ground which they occupy, and that the 
relator shall have the right to purchase such improve¬ 
ments at the value so ascertained and, if this right is not 
exercised within a time to be fixed by the court, the coal 
corporation would have the right to purchase the ground 
on which they'stand at said ascertained value, exclusive 
of the improvements and that, if neither party exercises 
the right so here given, they shall hold as tenants in com¬ 
mon the ground and the improvements, ‘ * each holding an 
interest proportionate to the values ascertained on the 
trial.” (Sections 5031 to 5037, Compiled Laws of Utah, 
1917.) This coal corporation also has the right of emi¬ 
nent domain for securing a permanent easement on the 
land in the use of its improvements. (Compiled Laws of 
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Utah, Sec. 7330.) So that, it is not possible, if the relator 
were actuated by that object, for him to seize upon and 
appropriate to his nse “the fruits of the labor and ex¬ 
penditures of others. ’ ’ He has never sought to interfere 
with their free use in their present position along the rail¬ 
road track by the coal company, or to use his legal right 
to the land to secure them for him self. When the contest 
was before the Commissioner of the General Land Office, 
the Commissioner suggested to the representatives of the 
state and of the coal company, who there called attention 
to these improvements, that an equitable adjustment of 
the matter would be for the relator, upon obtaining patent 
to the land, to grant a permanent easement to the coal 
corporation, in view of its improvements, whatever the 
nature of its faith was when it made them, in considera¬ 
tion of a limited use of the tipple, or loaiding facili¬ 
ties by the relator in the shipment of coal. To 
this suggestion, the relator readily assented, but 
it was refused by the State. The relator does 
not seek the coal company’s improvements, nor es¬ 
sential control over them. He asks only that his owner¬ 
ship of the land and his free use of the surface thereof 
with free access to the tracks of the railroad, which is ab¬ 
solutely necessary in working this and contiguous ground 
entered in connection with it, shall not be interfered with 
and essentially controlled by others, and the relator offers 
here and now, as he did in the court below, his 
consent that the patent to which he is entitled 

j 

may carry with it the imposition of a trust upon 
him to grant an easement for the use of these im¬ 
provements by’ this coal corporation, regardless of the 
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question of its good faith, and her. waives any compensa- 
tion for such easement.^ We contrast this position^ with 
that of the coal corporation taken at the very outset of 
the state’s contest, when its manager said in his testi¬ 
mony before the Register of the local land office that his 
company would not be satisfied to accept the ground 
actually occupied by its improvements. 

And, in view of the department’s appeal from the 
decision of the court below and the spirit of animus shown 
in the brief filed by appellant, we are led to inquire: Why 
this unusual interest of the department in an endeavor 
to secure control of the coal land in controversy by a coal 
corporation, which is admittedly disqualified to enter the 
land ? WTiy this willingness to go to any length of appeal 
and argument in the courts, impugning the motives of a 
qualified coal applicant, after accepting his purchase and 
leading him on in his expeditures in the development of his 
coal land? Why this abuse in the brief of the depart¬ 
ment’s solicitors acting as attorneys for the coal com¬ 
pany which, as they complain, is not a party to the con¬ 
troversy? Why is the department not satisfied with the 
discharge of its administrative duties? Why was this 
offer of respondent ignored in the court below and why 
is it ignored here, if briefs and arguments made on behalf 
of appellant with such a show of righteousness concern¬ 
ing “appealing equities” are really sincere? Solicitors 
for respondent say in their brief: “The Land Depart¬ 
ment is not a place where you need go merely to register 
your demand in the form of an application, turn the 
crank, and secure the paper evidence of title. There must 
be an adjudication.” And we say that adjudication must 
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be according to law, not according to individual favor or 

i 

caprice; and that it should be made without regard to the 
measure of power and influence, political or otherwise, of 
the person or corporation turning at the crank. 

This court will, at least, enter upon the consideration 
of the question of law presented to it without fueling that 
it is called upon to enforce legal rights secured by statute, 
which will have an unconscionable or inequitable effect. 

Just a word with reference to the question of good 
faith in connection with the construction of the coal com¬ 
pany’s tipple and power-house at this point on the rail¬ 
road track. That the coal character of the land was open, 
obvious and well known is found by the Secretary, so that 
the improvements were not erected in a mistaken belief 

i 

that it was not land of this character, or in the belief 
that the Spring Canyon Coal Company, which then held 
eleven hundred acres of coal land, could enter and ac¬ 
quire title to it under any existing law. Any good faith 
attached to their construction at this point, is attributed 
by the Secretary to the attitude of the state in claiming the 
land, even though it was known as coal land in character. 
This position is not consistent with the decisions and 
rules of the department existing at the time of the erec¬ 
tion of the tipple, or power-house, nor is it consistent 
with any decision of any court or land office, or other 
tribunal of the United States at that time rendered. As 
was said by the honorable Secretary of the ijnterior in 
am opinion rendered to Senator Meyers of fhe public 
land committee of the United States Senate, Upon a bill 
pending before that committee: 

“In view of the repeated decisions of this depart- 
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ment, which were published and otherwise made 
known to the public, the State of Utah, as well 
as any purchasers from it, of coal or other min¬ 
eral lands within the limits of school sections, 
were charged with knowledge of the fact that the 
United States claimed that known mineral land 
did not pass under the grant and cannot contend 
that they were misled in any way by this, or 
other, departments of the government.” 

An unbroken line of decisions of the Interior Depart¬ 
ment had so held, at least since 1898: 

Utah v. Allen, 27 L. D. 53; 

Richter v. Utah, 27 L. D. 95; 

State of Utah, 29 L. D. 69; 

State of Utah, 32 L. D. 117, and 

Mahogoney No. 2 Lode Claim, 33 L. D. 37. 

The Supreme Court of the United States had so held: 

Mining Co. v. Consolidated Mining Co., 102 
U. S. 167; 

Mullen v. United States, 118 U. S. 271. 

The Supreme Court of Utah had held on June 10, 
1912, that: 

“Title to land known to be mineral does not pass 
out of the United States under congressional land 
grant acts, such as the one under which school 
lands were granted to the State of Utah. This is 
no longer an open question.” 

Nevada Exploration & Min. Co. v. Spriggs, 
124 Pac. 770. 

The only decision to the contrary that ever was ren- 
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dered was that of the Circuit Court of Appeals in the 
Sweet case, which decision was not rendered until Sep¬ 
tember 27th, 1915. As this was after the time when the 
tipple and power-house were built, it could not have been 
the means of misleading the state, or anyone claiming 
under it, and its reversal by the Supreme Court of the 
United States, in 245 U. S. 563, was in line with the estab¬ 
lished law, recognized alike by the courts of the state and 
the federal government and by the Secretary j of the In¬ 
terior. 

In view of the well known status of the land and this 
established and recognized rule that the state had no right 
in it, can it be said that by encroachments the state, or 
anyone claiming under it, can acquire a right to the land 
on the basis of their good faith and in disregard of the 
rights expressly granted to others by the Congress of the 
United States with reference to such lands? And is the 
classification of this land, in recognition of its known 
character, its appraisement, offer and sale to the relator, 
the acceptance of his money therefor, and his own posses¬ 
sion, work and expenditures on the ground on the faith of 
the government’s title to the property to be entirely dis¬ 
regarded and ignored because of the so-called good faith 
of the coal corporation in encroaching upon the ground for 
delivering its coal to the railroad tracks? That seems 
to be the decision of the honorable Secretary of the In¬ 
terior in denying his rights—in declaring that he has no 
rights which the. department is bound to respect. The 
errors contained in the honorable Secretary’s decision 
were so prevalent in the hasty consideration that was 
given by his office to the case that some of them were con- 


i 
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tradietory of the records of his department. It was first 
held by him that no purchase money had been paid for 
the laud and that, therefore, the relator acquired no 
vested interest in it under his entry; also that a filing fee 
of ten dollars had not been paid by the relator when his 
application was made at the local land office. The decision 
said: 

“So far as can be ascertained either from the papers 
in the case or from the records of the General 
Land Office, there is nothing to show that Olson 
has paid, or tendered, the coal land purchase 
price, or even the ten dollar filing fee required in 
connection with a coal land application.” 

This is all error and discloses that these statements, 
as well as other statements made in the decision, were made 
without any careful examination either of the papers in 
the case, or of the records in the General Land Office, or 
of all of the testimony taken before the local land office. 
The Secretary has amended his decision to correct this 
error upon finding that the land office records do disclose 
the payment of the purchase price by the relator. It was 
not corrected, however, to conform to the facts with re¬ 
gard to the filing fee, but appellant’s solicitors are forced 
to admit that there was no filing fee of ten dollars re¬ 
quired by the rules of the department at the time when 
the filing was made by the relator. The relator complied 
in all respects with the law and regulations and decisions 
of the department in acquiring his right to this land, 
which the decision of the lower court recognizes and pro¬ 
tects. 
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ABGUMENT. 

In the light of the foregoing statement, should be con¬ 
sidered the question of law which is presented to this 
court From the decision of the Secretary of the Inter¬ 
ior, it appears that this question may fairly be stated as 
follows: 

Does an applicant, qualified in every respect to enter 
and purchase coal land, who files his application to pur¬ 
chase a given tract, which is classified, appraised and held 
out to him by the government for sale as coal land, who 
makes his filing in compliance with the law and regula¬ 
tions of the department, pays the purchase price of the 
land which is accepted by the government, occupies the 
land and spends his time and means in the development of 
the known coal on it, acquire a vested right to enter and 
have patent issued to him therefor, if the description of 
this land happens to be such that, were it not for its 
known character as coal land, it would have passed by a 
grant to the State of Utah? Or, does he merely acquire 
the right to have a contest filed against his application by 
the state and, upon the determination of all issues of that 
contest against the State’s contention, to have his entry 
rejected? Surely, it will be admitted that, by his filing 
he either secured a vested interest which the Secretary of 
the Interior cannot deprive him of, or he secured no vested 
interest whatever in the land, and the department may 
ignore his claim to the coal as well as to any surface 
rights thereon. The department’s decision does reject 
his entry and declares that he has no vested interest in 
the land. The Secretary, after rejecting the application 
and authorizing the state to make a selection of the land 
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with a reservation of coal therein to the United States 
under the act of April 30,1912, says he will permit another 
filing to be made on the coal beds with the right to re¬ 
move the coal from the land, but with no other surface 
rights, with no right or room for access to the railroad 
tracks or for the necessary miner’s cabins and like im¬ 
provements on the land, which alone will make the under¬ 
lying coal beds workable at a profit. Any recognition of 
any right which the government itself has led the appli¬ 
cant to believe was his vested rights to the land—to the 
coal, as well as to the surface thereof, is denied. The 
decision of the Secretary holds that: 

“The department is unable to perceive wherein the 
coal claimant has acquired any vested interest in 
the land, or has yet a right to a patent therefor.” 

Then, basing that statement upon the erroneous as¬ 
sumption that the records did not show that the applicant 
had paid or tendered the coal land purchase price, or had 
paid a filing fee, which was not required in connection 
•with his application as hereinbefore shown, the Secretary 
holds: 

“At any rate, the sale of the land could not be con¬ 
summated and coal entry properly be allowed 
until the pending controversy is finally decided 
adversely to the State.” 

We agree that the controversy had to be finally de¬ 
cided before patent is issued, but we insist that the ap¬ 
plicant’s right to the land became vested with his appli¬ 
cation to enter, that his right to patent was complete upon 
the decision of the contest adversely to the State, and 
related back to the date of the application to purchase. 
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The Secretary further says: 

“It is clear that rights under coal applications can¬ 
not raise or attach until the prima facie claim of 
the state has been eliminated by final decision in 
the land department.” 

We say it is clear that the rights under the coal ap¬ 
plication attached as of the date of that application and 
were confirmed by the determination of the contest 
against the claim of the state. The Secretary quotes from 
the decision of the department in the case of Charles L. 
Ostenfelt, 41 L. D. 265, in which the question was as to 
whether the appraised price of the coal land embraced in 
the application fixed after the filing of the application 
constituted the price to be paid as between the applicant 
and the government. It was therein held that the price 
at which the land was appraised at the time the money 
was tendered was the price the applicant must pay for 
the land. In this decision, the Secretary goes further 

. i 

than was necessary to said determination and. lays down 
the following rule, which he has applied to this case: that 
coal land within so-called school sections known to be 
such at the time of statehood is not subject to poal entry; 
that an application on the part of an individual to con¬ 
test the claim, or right, of the state to the land “might 
be entertained”; that, upon such contest being deter¬ 
mined against the right of the state to the land, “it be¬ 
comes subject to application and entry under the coal 
land laws”; that the first qualified coal application may 
then apply to enter the land “subject to the conditions 
then fixed”; that any prior application for entry in com- 
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pliance with law, of such coal land, accepted by the gov¬ 
ernment with the purchase price of the land, will only be 
treated as an application to contest the right of the state 
to the land without carrying with it the right to enter the 
same when such contest is determined against the state. 
Anyone else may then file an application and there is 
nothing to prevent the state going through with another 
contest as to him. 

In applying that rule to this case, the Honorable 
Secretary does so in disregard of the fact that the gov¬ 
ernment itself had removed all presumption of its having 
passed to the state under the school grant by classifying 
it as coal land, appraising it, offering it for sale, and 
accepting the application to purchase it made in accord¬ 
ance with law* applicable to coal land in any section and, 
by the rule of practice in the land office that lands so class¬ 
ified are “prima facie mineral in character.” (39 L. D. 
241.) 

We challenge the soundness, logic and legality of the 
rule announced in the Ostenfelt case, and deny its appli¬ 
cation to this case. To throw full light upon its applica¬ 
tion by the Secretary to this ease, the rule may be stated 
in another form, as follows: It is true that the tract of 
land in question was, at the time w T hen the grant to the 
state took effect, knowm to be coal land in character and, 
of course, thereafter continued to be known as such; 
that, therefore, it did not pass to the state by the school 
grant, but the state was given the right to select lands in 
lieu thereof; that, being coal land in character, it was 
classified and appraised as such on the tract books and 
records of the department, and by it offered for sale to 
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the public in obedience to the coal land laws; that appli- 
cation to enter and purchase it in the form and manner 
required for the purchase of any coal land—not a mere 
application to contest the right of the state thereto with 
no right to purchase at the conclusion of that contest 
against the state—but, an application for outright pur¬ 
chase was invited, made and accepted, together -with the 
purchase price of the land; that notice was given to the 
state and all persons who may wish to contest the right 
of the applicant; that, if no such contest had been filed, 
the entry would have been duly allowed as of the date of 
the filing of the application in recognition qf a vested 
right in the applicant and patent would have duly is¬ 
sued ; that no proof outside of the land office records and 
proof contained in the affidavit which constitutes the ap¬ 
plication would have been required, if a contest were not 
filed; but, contest having been filed by the state, the ap¬ 
plicant merely acquired the right to expend his time and 
money in defending against that contest and sustaining 
title of the United States to the land for the benefit of the 
state, in order that its grantee may bottle up the coal de¬ 
posits which it contains by its “essential control” of the 
surface ground and railroad facilities thereon]’; that the 
Department has the absolute right to ignore the appli¬ 
cant entirely, to ignore his occupancy and expenditures 
for the development of the land, to ignore th6 whole ac¬ 
tion of the Department in having, before his application 
was filed, removed any alleged presumption that the land 
passed to the state, to ignore its action in holding the 
land out for sale to the applicant, receiving hi? money in 
payment thereof,, inducing him to expend time and money 


in developing his coal mine and in conducting a contest to 
defend his rights, and then to say he acquired no right 
which the Department is legally required to respect. The 
effect of such a rule is to deprive qualified persons^the 
right to enter coal land in school sections and to defeat 
the law which recognizes that right. 

“What does a coal applicant, desiring to exercise his 
right to enter coal land within a school section which he 
knows, the Department knows, the state knows, and every¬ 
one is bound to know, was coal land at the time of state¬ 
hood, secure by making his filing thereon in compliance 
with law by developing the mine and paying the purchase 
price for the land? We contend the Secretary holds that 
he secures no right whatever; that the Department may 
lead him tp believe he has such right; that it may con¬ 
firm that belief on his part at every stage through a long 
drawn out contest which he successfully defends and then 
by whim or caprice, or prejudiced action based on misin¬ 
formation conveyed through political channels or other¬ 
wise, absolutely dispose of the land to another, award it 
to the state, dispose of the coal deposits without the sur¬ 
face rights, or make any other arbitrary disposition of 
it that the officers temporarily in control of the Depart¬ 
ment may desire to do under the circumstances. In its 
final analysis, this doctrine means that coal lands of the 
United States which are open to entry within so-called 
school sections, are subject to the disposition by the de¬ 
partment of the interior to any person, or in any way 
that the temporary heads of that department may choose 
to dispose of it, and that the coal land laws are not ap¬ 
plicable to such lands. We contend that this is unsound; 
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that it is contrary to law; that onr right to this land be¬ 
came vested with our application to purchase; and that it 
cannot be defeated by any such action on the part of the 
Interior Department. We rely on the statute which se¬ 
cures to the relator this land upon his having complied 
with the law. The denial of this right is beyond the power 
of the Secretary of the Interior. We contend it has been 
so decided in many similar eases that have been brought 
before the courts. 

The statute (R. S., Sec. 2347,) provides ^hat: 

“Every person above the age of twenty-one years, 
who is a citizen of the United States, or who has 
declared his intention to become suchj, or any as¬ 
sociation of persons severally qualified as above, 
shall, upon application to the register of the 
proper land office, have the right to enter, by 
legal subdivision, any quantity of vacant, coal 
lands of the United States not otherwise appro¬ 
priated or reserved by competent authority, not 
exceeding 160 acres to such individual person, or 
320 acres to such association, upon payment to 
such receiver of not less than ten dollars per 

acre for such lands, where the same shall be sit- 

| 

uated more than fifteen miles from any com¬ 
pleted railroad, and not less than twenty dollars 
per acre for such land as shall be within fifteen 
miles of said road.” 

If this land was “vacant coal lands of the United 
States not otherwise appropriated or reserved by com¬ 
petent authority,” the relator’s right to it cannot be de¬ 
nied, and the Secretary of the Interior has only the min¬ 
isterial duty to issue to him patent therefor, and this duty 
the court will enforce in this proceeding. It is true that 
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the Secretary does not base his denial of the relator’s 
right to the land on the ground that it was not “vacant 
coal lands of the United States not otherwise appropri¬ 
ated or reserved by competent authority.” For conven¬ 
ience, he “passes over” that question, but the reason for 
passing it over by the writer of the decision is obviously 
that it cannot be successfully argued that the land was 
not of that status when the application was filed. It did 
not pass to the State of Utah under its Enabling Act. 
Title remained in the United States government. That 
the land was “not otherwise appropriated or reserved by 
competent authority” is admitted. And the land was 
vacant as shown by the official records of the land office. 
It was occupied in its legal and true character only by the 
relator. Can it be successfully contended that, because 
of the extension of the railroad track across its southwest 
corner and the construction of an aerial tramway thereto, 
and a tipple for dumping the coal into cars thereon, and 
the erection of a power-house for handling these facili¬ 
ties on the railroad track concurrently with or prior to the 
peaceful occupancy and development of the ground by 
the relator, are facts from which it may be held that this 
land was not vacant—was not subject to coal entry—at 
the time when the relator’s application was filed? Such 
is not the law, nor does the Secretary so hold. 

“One cannot by mere occupancy of public lands, with¬ 
out right under any statute to acquire title 
thereto, exclude another from such appropria¬ 
tion.” 

Roumagoux v. Erickson, 45 L. D. 315; 

Wheeler v. Rogers, 28 L. D. 250; 

Hall v. Armann, 41 L. D. 430. 
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“It has been the uniform holding of the department 
and of the courts that a mere settlement on pub¬ 
lic lands, unaccompanied by an assertion of 
claim in the land department, does not appropri¬ 
ate the land from other settlement or entry.” 

Willard M. Htuchings, 41 L. D. 330. 

But, resorting to the rule that pre-emption settle¬ 
ments on agricultural lands not covered by an entry, and 
occupancy, enclosures and improvements thereof for 
homestead purposes with a belief in good faith that such 
occupancy would ripen into a perfect title, will be pro¬ 
tected by the government, the Secretary sayjs that “in 
equity and in good conscience the company’? improve¬ 
ments of this ground should be respected,” and that 
“neither the ground on which they stand, nor the essen¬ 
tial control over them should be handed to a stranger, or 
some third party.” Probably, the Secretary would hold 
also that the railroad company’s tracks across the corner 
of the land were constructed under a belief in good faith 
that this possession w~ould ripen into title to this tract 
of coal land, and that it would be necessary to deny the 
right of the relator thereto in order to preveht “either 
the ground on which the tracks stand, or the essential 
control over them being handed to a stranger or some 
third party.” On the same theory, therefore, would the 
Secretary hold that any coal land through which this rail¬ 
road is built and on which loading facilities are con¬ 
structed in connection therewith prevents such land, 
whether claimed by the state or not, from being subject 
to entry in their true character and in the only manner 
that title thereto can be secured by any qualified entry- 
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man; with the practical result that such lands are not sub¬ 
ject to appropriation by anyone except those who have 
so segregated them without any legal right to acquire title 
thereto. 

Notwithstanding the right of eminent domain se¬ 
cured both to a railroad company and to coal corporations 
for just such purposes as the tracks and the tipple thereon 
are being used (Compiled Laws of Utah, 1917, Sec. 7330), 
and notwithstanding other statutes of Utah already re¬ 
ferred to, which absolutely protects such constructions 
against any essential or other control over them by the 
relator, the department has been led to place him in the 
same position as one who seeks to initiate a right by 
means of trespass; and the cases of Lyle v. Patterson, 228 
U. S. 211, Denes v. Ankany, 246 U. S. 208, and Williams v. 
United States, 138 U. S. 541, are cited by the Secretary’s 
decision as authority for this position. In the case of 
Lyle v. Patterson, the railroad company had been granted 
lands of the public domain in aid of its construction with 
the proviso that the road was to be completed within ten 
years and that as each ten miles was completed a patent 
for one hundred sections should be issued by the Seere- 
tarv of the Interior to the state for the benefit of the rail- 
road company. Under this act, the agricultural land in 
question in that case was sold by the railroad company 
to an occupant who purchased in good faith, believing 
that the company had earned the right to receive title 
thereto, who, in turn, sold his interest to Patterson. On 
the trial, it appeared that the railroad had not completed 
the requisite distance within the time required by the act 
of Congress, and the government filed suit against it to 
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quiet title of the United States to the land thus granted, 
including the land in question, which resulted in a decree 
in favor of the United Sates. On the day following this 
decision, Lyle attempted to go upon the land which was 
fenced, occupied and improved, but was driveiti off by the 
occupant. The following year, Lyle filed a homestead 

application. Under an act of 1887 (24 Stat. 556, see 

| 

376), purchasers from the railroad were given the right 
to file claim for such land within ninety days after they 
were restored by the government to enter it. Patterson 
filed his claim under the provisions of this act, and a pat¬ 
ent was issued to him. Thereupon, Lyle brought the 
suit against Patterson to cancel the patent, and the su¬ 
preme court held that he could not prevail. It was argued 
in his behalf that the benefit of the act of 18^7 was con¬ 
fined to those who bought before that date. The court 
said: J9 

“It is not necessary to consider that contention or 
even, if it was sound, it could not avail against 
Lyle, since he could recover only upon the 
strength of his equity and not from the defects 
in the defendant’s title; that when he made his 
homestead filing, the land was not open and an 
unoccupied part of the public domain, but that it 
was occupied; that such a claim, originating in 
trespass, cannot be recognized, for, to create a 
right of pre-emption there must be settlement, 
inhabitation and improvement by the pre-emp- 
tor, conditions which cannot be met when land is 
in the possession of another.” 

The case of Denee v. Ankany was also a case in which 
the Supreme Court merely held that an attempt to estab¬ 
lish settlement by stealth, and retain it by force against 
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one who is in actual and peaceable possession of land 
which he has enclosed and improved in good faith under 
claim of right and color of title cannot initiate a home¬ 
stead claim. We are not here dealing with a bona fide 
settlement upon, cultivation, improvement or enclosure 
of agricultural lands for the purpose of establishing a 
home thereon, believing in good faith that such possession 
would ripen into title. We are not dealing with agri¬ 
cultural land at all, but with mineral land of which entry 
and purchase may be made under the law without oc¬ 
cupancy or improvement thereon, yet a case in which 
there is peaceable occupancy, development and improve¬ 
ment by the entryman—possession that was neither se¬ 
cured by stealth nor maintained by force—an actual oc¬ 
cupancy which is the only occupancy and development 
possible of the land in its recognized character and legal 
status, and which is not interfered with by any other 
occupancy except that of railroad tracks and what really 
constitutes loading facilities for the shipment of coal 
from adjoining land, which improvements touch only the 
southwest corner thereof. The claim here asserted 
against the relator is not that of a settler who in good 
faith has made his home upon the land and cultivated 
and enclosed it, believing in good faith that he would have 
the right to secure title thereto from the government of 
the United States, but it is a claim asserted to land which 

is admittedlv of a character that could not be so settled 
* 

and improved, to land which is admittedly mineral in 
character with no claim of right, in good faith, or other¬ 
wise, to secure title to it as such. It is the assertion of a 
right to it based upon the theory that it is agricultural 
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land in character in the face of admitted facts showing 
that such assertion was not made in good faith. It is the 
assertion of a right to the land hostile to the title of the 
government of the United States without the expenditure 
of a dollar in improvements, except with full knowledge 
that such right could not prevail against the policy of the 
government as declared by Congress and by the courts and 
by the land department, but with the satisfaction of 
knowing even though such claim of title could not be main¬ 
tained, the improvements would not be lost to the corpora¬ 
tion making them as heretofore shown. There is not a 
forty-acre tract of land with coal outcroppings on it in 
Spring Canyon or any other place along the railroad line 
which can be entered and exploited by a qualified entry- 
man, if, upon the establishment of his title, he is denied 
the surface rights, the advantages of trackage space and 
space for loading facilities, miners’ cabins, stores and im¬ 
provements necessary to the operation of the mine. If, as 
a matter of law, the construction of railroad facilities on 
the corner of any such tract of land segregates the same 
and takes it out of the class of lands that are, within the 
meaning of the statute, “vacant coal lands of the United 
States,” then all railroads and their coal corporations 
control the most available and workable coal deposits of 
the United States by the mere construction of railroad or 
loading facilities. It is not logical, reasonable or in con¬ 
sonance with the honest application of the principles of 
such cases as Lyle v. Patterson, Denee v. Ankany or 
United States v. Williams to cite such cases as justifica¬ 
tion for the Secretary’s decision in this case. 

The case of United States v. Williams, supra, was 
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one in which the government brought a bill in equity 
against Williams alleging that the land in question was 
improperly certified to the State; that in equity the de¬ 
fendant had no title; that his contract with the State trans¬ 
ferred nothing to him, and prayed for the cancellation 
of the contract and an adjudication that the appellant had 
no title or interest in the land. We quote from the facts 
in the case as stated by the Court: 

“Williams had made a desert-land entry; his propo¬ 
sition by that entry was to reclaim this land by 
irrigation; he conveyed by deed a portion of it 
to the Philadelphia company, warranting that he 
had a perfect title and right to convey, and re¬ 
ceiving five thousand dollars for this convey¬ 
ance. On the faith of it the company expends 
fifty-eight thousand dollars in improvements. 
The time for reclamation passes and he has 
failed in his implied duty to the Government. 
With a view to secure to himself a title which 
he has once conveyed with warranty, he schemes 
to surrender his desert land entry for cancella¬ 
tion, and induce the State to select and obtain 
title to the lands as agricultural, non-mineral 
lands, and then buy the title thus obtained bv the 
State.” 

Williams practiced fraud on his grantee, on the State 
of Nevada and on the Government of the United States, 
with connivance of officials of the land department, and 
“List 24” was improperly and by mistake certified to 
the State when an adverse claim was pending. With re¬ 
gard to the further facts, the Court said: 

“These facts make it clear that-when list 24 was 
presented to the department, and it had received 
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notice of an adverse claim as to these lands, the 
ordinary annotations were made on the list op¬ 
posite to these lands, to indicate an adverse 
claim, and that pending the adjudication of the 
merits of that claim no certification would have 
been made; that by somebody’s aict (and the 
record does not disclose the party), this cus¬ 
tomary departmental entry of notice was rubbed 
out; and that thereafter the list passing through 
the hands of the various officers of the depart¬ 
ment, with every mark of approval from the va¬ 
rious subordinate officers, and not challenged as 
to the controversy, was inadvertently, uninten¬ 
tionally and through mistake certified to the State 
of Nevada. Can there be any dou|)t that this 
land was certified through inadvertence and mis¬ 
take ; and that the land department did not intend 
to certify it to the State, or approve the selection 
made by the State, until after the determination 
of the pending controversy. Who made the eras¬ 
ure cannot be, from the testimony, determined. 
The defendant and his attorney in Washington 
City each testify that he did not mak£ it or know 
of its being made, yet who would mhke such an 
erasure, save one interested in having the fact 
of the contest removed from noticed The sug¬ 
gestion made by counsel for appellant that 
Matthiessen and Ward caused this to be done in 
order to lay the foundation for this bill* when in 
fact their controversy in the department had not 
been adjudicated as to the right of the State to 
make this selection, is so puerile as [to intensify 
the suggestion against the appellant. That 
Williams had some information from within the 
department is evident from the fact that on the 
very day the Secretary telegraphed to the gov- 
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ernor of Nevada he telegraphed insisting upon 
the immediate execution of the deed from the 
State—a telegram received at the capitol of the 
State fortv-three minutes after that of the Sec- 

V 

retarv. We do not impugn the truthfulness of 
the appellant or his counsel in the testimony 
given by each, ‘that he has neither made or knew 
of the making of this obligation; ’ yet we cannot 
but be impressed with the conviction that there 
was someone in the department employed to look 
after the appellant’s interests in this contro¬ 
versy, and who, without special direction or au¬ 
thority, assumed to do that which he thought, 
and which would apparently, promote his em¬ 
ployer’s interests, to-wit, the erasure from this 
list of anv notice of contest or adverse claim. Of 

w 

course, if fraud was done by one employed by 
appellant, he, though ignorant, must bear the 
consequences of that fraud. We do not doubt 
what the verdict of a jury -would be, as to a 
charge of fraud, under these circumstances; but 
we do not care to place our decision upon this 
ground. We rest it upon the incontrovertible 
fact that through inadvertence and mistake this 
land was certified to the State.” 


Fraud on the part of Williams, and error and mis¬ 
take on the part of the department, was found as a fact, 
and the prayer of tjie bill was granted. 

Has the ooV>£oi ilee in this case been guilty of any 
fraud or reprehensible conduct in exercising a right to 
purchase given him by Congress? No such theory is 
claimed; no act of the oontcjj r OT. induced the Spring Can¬ 
yon Coal Company to plape its tipple on this ground. On 
the contrary, the oonftooi e c warned this company to dis- 
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continue its improvements because it had no right to the 
ground; that it did not commence them and could not con¬ 
tinue them there lawfully and in good faith; that it could 
not lawfully acquire more coal land, and this land being 
coal in character, did not pass to the state. It was classi- - 
fied and offered for sale by the United States government 
as coal land long before this company spent qne dollar 
toward these improvements. It knew this. It knew that 
the land was chiefly valuable for its coal and that this 
fact was obvious at the time of statehood. Yet, a large 
part of its improvements (its most expensive improve¬ 
ments) were made since Olson’s filing and the beginning 
of the state’s contest for this land—a contest based upon 
a claim hostile to the title of the government of fhe United 
States. 

Not the slightest act of deception or misconduct has 
occurred on the part of the Smfpsmp, and we (Confidently 
assert that the Williams case is not authority for deny¬ 
ing our right of entry. 

It is frequent comment that rulings are made by the 
Interior Department which are irreconcilable with each 
other. Examination discloses that this is truq of cases 
where the power is asserted to determine riglits not ac¬ 
cording to law, not upon equitable issues that will de¬ 
termine real equities, but by abritrary action ih response 

i 

to any one-sided view or story of a situation in any man¬ 
ner brought to the attention of the department. Even 
with respect to conflicting agricultural claims, the De¬ 
partment of the Interior does not hold that any occupancy 
in good faith made under claim of right and color of title 
prevents another agricultural entry of the same land; and, 


30 


while these cases are entirely under different laws which 
are not in pari materia with the coal land laws, we cite 
a recent case illustrative of this confusion which we claim 
is due to the arrogation by officials of the department 
of the right to dispose of the lands as the present heads 
may deem fit, and then by seeking to justify such dispo¬ 
sition on alleged equitable grounds poured into their 
ears not in open court and upon a trial of any such is¬ 
sues, but by any means of any form of communication. 
The recent case referred to is that of Edwin R. Lee v. 
State of Utah, decided by the Secretary May 20th, 1918, 
in letter “H,” case being Salt Lake City Serial No. 
05045. 

The State made an indemnity school selection of a 
tract of land on which Edwin R. Lee resided and which 
was partly covered by his improvements. There were 
improvements on the land consisting of a 4-room house, 
a 2-room granary, a barn with four stalls, a chicken house, 
corrals, a well-equipped stock yard with 160 feet of cable 
derrick. Twenty acres of the land was under cultivation; 
14 acres in alfalfa and 6 acres in wheat, and the land had 
been under cultivation to alfalfa, oats, and -wheat for the 
past 27 years, producing yearly four to five tons of alfalfa 
per acre, 60 to 75 bushels of oats, and 50 bushels of wheat 
to the acre. The land was properly and adequately 
ditched for irrigation, and the crops raised yearly were 
produced by artificial irrigation. The land was 
enclosed, in connection with other land of the occupant, 
with a substantial 4-pole and cedar post fence, which 
had been kept in good repair for fifteen years. The value 


of these improvements exceeded $1500.00 and were all 
on the land for many years prior to November.il, 1909, 
the date when the State attempted to select the land under 
an indemnity school selection for the benefit of Minerva 
S. Hanks. The land was first improved, irrigated and cul- 

I 

tivated by Bert Seaboldt under the Desert Land act prior 
to 1889. Edwin C. Lee, the father of the claimant, Edwin 
R. Lee, purchased the place from Seaboldt some time 
about 1890 and resided upon, occupied, improved, culti¬ 
vated and raised by means of irrigation, valuably crops on 
the land every year since his purchase. In the year 1914, 
he sold the place to his son, Edwin R. Lee, who continued 
to occupy the place, and applied to contest its selection 
by the State for the benefit of another, and at the same 
time made homestead application therefor. ’I'he State 
demurred to the sufficiency of the foregoing facts to en¬ 
title Edwin R. Lee to contest the State’s selection, ad¬ 
mitting them to be true. This demurrer was sustained 
by the commissioner, who there said: 

“The right of the contestant must rest on his occu¬ 
pancy since his purchase in 1914, and his right 
was subject to the right of the State -whose claim 
was filed some five years earlier. And further 
that as the settler failed to apply for entry with¬ 
in ninety days after the land became subject to 
appropriation, he could not now defeat! the right 
of the State under its application filed as afore¬ 
said. * * * 

Conceding that the father of the contestant (Lee) 
may have made settlement on Lot 4, and had 
maintained the same at the time the State filed 
its list, such occupancy of itself, with no effort 
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made at any time to make entry, constitutes no 
such possession or occupancy as barred the right 
of making such indemnity selection, and at the 
verj r most can only be considered as made sub¬ 
ject to the alleged settlement right, and upon the 
disappearance of the latter (the State’s selec¬ 
tion) became immediately effective. (44 L. D. 
184).” 

“The father of the contestant by such settlement, 
no matter how long continued, would not, under 
the circumstances stated, have any transferable 
possessory right to the land, so that on the 
abandonment or relinquishment of his claim the 
son acquired no right whatever thereto, except 
under his individual settlement made about the 
year 1914, and some four or five years after the 
indemnity list was filed and the right of the 
State attached. And especially is this the case 
in view of the fact that it is not shown that thg 
father was qualified, either under the desert land 
or homestead laws, to make an appropriation of 
said Lot 4, at the time of his alleged occupancy 
thereof.” 

The occupant and his father had purchased improve¬ 
ments and worked the land in good faith, believing that 
they could hold it. The conveyance by Seaboldt 
to Edwin C. Lee and by Edwin C. Lee to Edwin E. Lee, 
constituted their title to hold the same, and the 
State’s grantee knew these facts when she secured the 
State selection. 

In citing this land office decision, we do not do so 
claiming it is in point for any purpose except to show its 
inconsistency with other land office cases referred to in 
the Secretary’s decision, and the confusion that comes 
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from the disposal of property rights without adhering 
to the law providing for their disposition, and to the 
rights which each qualified individual is given thereunder. 

We come into court in the confident belief that we 
have secured the vested right to this land and that our 
contention is supported not only by the wording of the 
statute under which we claim, but by the decisions of the 
Supreme Court of the United States which deny the power 
to the Secretary of the Interior to deprive us of that 
right. 

“Although the naked title to land of the United 
States remains in the government until the is¬ 
suance of a patent therefor, one who has entered 
public land and paid the purchase price, or per¬ 
formed all the conditions requisite to entitle him 
to a patent therefor, is vested with the equitable 
title, which cannot, if his entry is legal and valid, 
be divested without his consent, and his right to 
the patent can only be defeated by a finding by 
the land department that he was not qualified to 
acquire the title, or that the land was not subject 
to his entry.” 

32 “Cyc.,” p. 817. j 

“The term ‘entry,’ as used in reference to public 
lands means, in its technical sense, the filing 
with the register of the land office of a claim to a 
portion of the public lands for the purpose of ac¬ 
quiring an inceptive right thereto.” 

32 “Cyc.” p.806; | 

U. S. v. Colorado Anthracite Co.* 225 U. S. 

219. | 

We contend that one who makes his coal filing in 
conformity with law thereby secures the right to the land 
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as of that date, if the land was subject to entry, and 
he is qualified to enter it, and that his said right cannot 
be divested without his consent; that any other attempted 
ruling means not a government of law, but a government 
of persons, independent of law and acting only upon the 
impulses which they may feel at the time are righteous be¬ 
cause they have gone outside of the issues with nothing 
to guide them but misleading information, and because 
thev are too far removed from the actual situation to 
know that their action is really unrighteous and unfair. 

In Cornelius v. Kessel, 128 U. S. 461, the TJ. S. Su¬ 
preme Court says: 

“The power of supervision possessed by the com¬ 
missioner of the General Land Office over the 
acts of the register and receiver of the local land 
offices in the disposition of the public lands, un¬ 
doubtedly authorizes him to correct and annul 
entries of land allowed by them, where the lands 
are not subject to entry, or the parties do not 
possess the qualifications required, or have 
previously entered all that the law permits. The 
exercise of this power is necessary to the due 
administration of the land department. If an 
investigation of the validity of such entries were 
required in the courts of law before they could 
be cancelled, the necessary delays attending the 
examination would greatly impair, if not destroy, 
the efficiency of the department. But the power of 
supervision and correction is not an unlimited or 
arbitrary power. It can be exerted only when the 
entry was made upon false testimony, or without 
authority of law. It cannot be exercised so as to 
deprive any person of land lawfully entered and 
paid for. By such entry and payment the pur- 
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chaser secures a vested interest in the property 
and a right to a patent therefor, avid can no 
more he deprived of it by order of flip commis- 
'sioner than he can he deprived hy such order of 
any other lawfully acquired property L Any at¬ 
tempted deprivation in that way of such interest 
will he corrected whenever the matter is pre¬ 
sented so that the judiciary can act upon it.” 

In Ballinger v. Frost, 216 U. S. 249, the Supreme 
Court says: 

“Whenever, in pursuance of the legislation of Con¬ 
gress, rights have become vested it becomes the 
duty of the courts to see that those rights are not 
disturbed by any action of an executive officer, 
even the Secretary of the Interior, the head of a 
department. However laudable may be the mo¬ 
tives of the Secretary, he, as all others, is bound 
by the provisions of congressional legislation.” 

In Barney v. Dolph, 97 U. S. 652, Mr. Chief Justice 
Waite said at page 656: 

“The execution and delivery of the patent after the 
right to it is complete are the mere ministerial 
acts of the officers charged with that duty.” 

In Simmons v. Wagner, 101 U. S. 260, 261, the same 
Chief Justice repeated the proposition in these words: 

“Where the right to a patent has once become vested 
in a purchaser of public lands, it is Equivalent 
so far as the government is concerned, to a 
patent actually issued. The execution and de¬ 
livery of the patent after the right to it has be¬ 
come complete are the mere ministerial acts of 
the officers charged with that duty. Barney v. 
Dolph, 97 U. S. 652; Stark v. Starrs, 6 Wall. 
402.” 
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In United States v. Schurz, 102 U. S. 378, 403, Mr. 

Justice Miller, delivering the opinion of the court, said: 

“No further authority to consider patentee’s case 
remains in the land office. No right to consider 
whether he ought in equity, or on new informa¬ 
tion, to have the title or to receive the patent. 
There remains the duty, simply ministerial, to 
deliver the patent to the owner—a duty which, 
within all the definitions, can be enforced by 
the writ of mandamus.” 

In Wirth v. Branson, 98 U. S. 118,121, it was held: 

“The rule is well settled by a long course of deci¬ 
sions, that when public lands have been sur¬ 
veyed and placed in the market, or otherwise 
opened to private acquisition, a person who com¬ 
plies with all the requisitions, necessary to en¬ 
title him to a patent in a particular lot or tract 
is to be regarded as the equitable owner thereof 
and the land is no longer open to location. The 
public faith has become pledged to him, and any 
subsequent grant of the same land to another 
party is void, unless the first location or entry 
be vacated and set aside. 

This was laid down as a principle in the case of Lytle 
v. State of Arkansas, et al. (9 How. 314) and has 
ever since been adhered to.” 

In Daniels v. Wagner, 237 U. S. 547, it is held: 

“One ivho has done everything essential exacted 
either by law or the lawful regulations of the 
Land Department, to obtain a right from the 
Land Office conferred upon him by Congress, 
cannot be deprived of that right either by the ex¬ 
ercise of discretion or by a wrong committed by 
the Land Officers. 
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Error of law having been committed by the Land De¬ 
partment in assuming that it had a discretion¬ 
ary power to reject a lieu entry made under the 
Forest Act of June 4 , 1897 , by one who had 
offered to comply with the statute arid lawful 
regulations of the Department, its action is not 
sustainable, upon general equitable considera¬ 
tions, such as were the basis for refusing to issue 
certificates in this case. (Syllabus.) ’] 

Speaking for the court in this case, Chief Justice 
White states the contention of the Department as follows: 

“It matters not if Daniels’ application was in all re¬ 
spects regular and might have been allowed when 
presented; yet, it was within the competency of 
the Department to dispose of the said lands to 
other persons and having done, Daniels will not 
now be heard to question the correctness of that 
disposition.” 

Answering the foregoing contention of th|e Depart¬ 
ment, the Court says, at page 557: 

“This brings us to determine whether the Land De¬ 
partment had a right to reject a prior lieu land 
entry or entries and award the land to subse¬ 
quent and subordinate applicants un<ler the as¬ 
sumption that it possessed a discretionary right 
to do so, an authority, the possession of which 
was sustained by both the courts below. 

In primarily testing the proposition from the points 
of view of principle it is well at once to exactly 
fix its true import. In doing so, it is to be con¬ 
ceded, (a) that the Act of Congress gave the 
right to one whose land had come to be included 
by the operation of law in a forest or other res¬ 
ervation to apply to the Land Office and obtain 
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the right to enter an equal amount of public land 
upon the surrender to the United States of the 
land situated in the reservation and upon the 
doing and offering to do everything required by 
the law or the lawful regulations of the Land De¬ 
partment to be done or offered to be done for 
that purpose; (b) that in this particular case 
the application to enter the lieu land came within 
the grant of the statute and all that was required 
by law or lawful regulations was done by the 
applicant in order to obtain entry; (c) that it 
was the plain duty of the proper authorities of 
the Department on the filing of the entry in due 
course under the law’ to grant it. 

When these conclusions are accepted it results that 
the claim of discretionary power is substantially 
this: 

‘That in a case -where under an Act of Congress a 
right is conferred to make an application to 
enter public land and a duty imposed upon the 
Department to permit the entry, the Department 
is authorized in its discretion to refuse to allow 
that to be done which is commanded to be done 
and thus deprive the individual of the right 
which the law gives him. And it becomes more¬ 
over certain that the necessary result of this 
assertion is the following: That although Con¬ 
gress may have the power to provide for the dis¬ 
position of the public domain and fix the terms 
and conditions upon which people may enjoy the 
right to purchase, it has not done so, since every 
command which it has expressed on this subject 
may be disregarded and every right which it has 
conferred on the citizen may be taken away by 
an unlimited and undefined discretion which is 
vested by law in the administrative officers ap- 


I 


39 

pointed for the purpose of giving effect to the 
law. When the true character of the proposi¬ 
tion is thus fixed it becomes unnecessary to go 
further to demonstrate its want of founda¬ 
tion/ ” Daniels v. Wagner, 237 U. S. 557. 

The land in question, being mineral (coal) land and 
“public land,” open to entry, a ruling that tie relator 
did not acquire the vested right thereto upon his com¬ 
pliance with the coal land law is contrary to every au¬ 
thority and every decision which we have been able to 
find relating to rights acquired to public lands finder the 
laws of Congress. 

Would the mere fact, if it were a fact, that the rail- 

• I 

road line across the southwest corner of this land and 
loading facilities, or business improvements ib connec- 
tion with the railroad track, instead of having been con¬ 
structed concurrently with the occupancy and filing of 

I 

the relator, were completed at that time, prevent the land 
from being open to entry and subject to the application 
for purchase and entry of the relator, 

“WTiile the right to enter coal land unddr Section 
2347 of the revised statutes may be exercised 
upon surveyed lands without previous occupa¬ 
tion or improvement!” |[ 

j 

The relator, as the Secretary’s own decision shojvs, peace¬ 
ably occupied and developed the land. If occupancy and 
improvement as under pre-emption or homestead laws, 
or possession and discovery wmrk as under locations of 
lode placer mining claims had been necessary to ini¬ 
tiate his title, it was so initiated without violence or the 
forcible invasion, or any invasion, of the occupancy by 
anyone else. It was occupied and developed peaceably 
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and without interference. But, regardless of that fact, 
the land, as already indicated, was not, by reason of the 
encroachment of railroad and loading facilities referred 
to, taken out of its character as public lands subject to 
entry under law providing for the sale of coal land. 

“It is a general rule that mere occupancy of the 
public lands and placing improvements thereon 
gives no vested right therein as against the 
United States, or one connecting himself with 
the government, by compliance with the law. 
* * * As against one connecting himself with 
the government, such occupancy must yield to 
the higher right.” 

Lindley on Mines, Vol. 1, 3d Ed., See. 216. 

“The doctrine that by mere entry and possession a 
right may be acquired to the exclusive enjoy¬ 
ment of any given quantity of the public mineral 
lands was condemned by the supreme court of 
California in its earliest decisions. If such doc¬ 
trine could be maintained, said the court—‘it 
would be fraught with the most pernicious and 
disastrous consequences. The appropriation of 
these lands in large tracts for agricultural and 
grazing purposes, and the concentration of the 
mining interests in the hands of a few persons 
to the exclusion of the mass of the people of 
the state are some of the evils which would 
necessarily result from such a doctrine.” 

Lindley on Mines, Vol. 1, 3d Ed., Sec. 218; 

Smith v. Doe, 15 Cal. 101-105. 

“There is no grant from the government under the 
Acts of Congress regulating the disposal of min¬ 
eral lands, unless there is a location according 


41 


to law and the rules and regulations. Such a lo¬ 
cation is a condition precedent to the grant. ’ ’ 

Lindley on Mines, Vol. 1, 3d Ed., p. 481. 

Possession might be such as would enable one to 
bring an action of trespass against one who enters with- 

I 

out any color of right, but not enough to prevent hn entry 
made peaceably and in good faith for the purpose of 
securing a right under the Acts of Congress to the exclu¬ 
sive possession and enjoyment of the property. 

Belk v: Meager, 104 U. S. 279. 

J 

“This doctrine was held not to be in conflict with the 
rule announced by the same court in Atherton 
vs. Fowler, 96 TJ. S. 513, wherein it whs deter¬ 
mined that a right of pre-emption could not be 
established by a forcible intrusion upon the pos¬ 
session of one who had already settled Upon, im¬ 
proved and enclosed the property. The control¬ 
ling force of the doctrine of Belk v. Meagher 
has been abundantly recognized by thje courts 
since its promulgation.” 

Lindley on Mines, Vol. 1, 3d Ed., p. 484. 

• | 

“Possession within a mining district, to be protected 

or to give validity to a title, must be in pursu¬ 
ance of the law, and the local rules and regula¬ 
tions. Possession, in order to be available, must 
be properly supported. * * * The mere 

naked possession of a mining claim upon the pub¬ 
lic land is not sufficient to hold such claim 
against the subsequent location made ip pursu- 
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ance of the law, and kept alive by a compliance 
therewith.” 

Hopkins v. Noyes, 4 Mont. 550; 2 Pac. 280. 

‘‘Every competent locator has the right to initiate a 
lawful claim to unappropriated public land by 
a peaceable, adverse entry upon it while it is in 
the possession of those who have no superior 
right to initiate the title, or to hold the posses¬ 
sion. * * * Any other rule would make the 
wrongful occupation of the public land by a tres¬ 
passer superior in right to a lawful entry of it 
under the Acts of Congress by a competent lo¬ 
cator.” 

Thallman v. Thomas, 111 Fed. 277; 49 C. 

C. A. 317. 

And, referring to the decisions of the court with ref¬ 
erence to the rights of a claimant to (metalliferous) min¬ 
eral lands under a valid location as against one who oc¬ 
cupies any portion of it, Lindley on Mines, Vol. 1, 3d Ed., 
Sec. 219, says: 

“We are justified in deducing the following general 
rules upon the subject under discussion: 

(1) Actual possession of a tract of public mineral 
land is valid as against a mere intruder, or one 
having no higher or better right than the prior 
occupant; 

(2) No mining right or title can be initiated by a 
violent or forcible invasion of another’s actual 
occupancy; 

(3) If a party goes upon the mineral lands of the 
United States and either establishes a settlement 
or works thereon without complying with the re- 
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quirements of the mining laws, and relies upon 
his possession or work, a second party who lo¬ 
cates peaceably a mining claim covering any por¬ 
tion of the same ground, and in all respects com¬ 
plies with the requirements of the miiiing laws, 
is entitled to the possession of such mineral 
ground to the extent of his location as against 
the prior occupant, who is, from the time said 
second party has perfected his location and com¬ 
plied with the law, a trespasser. The peaceable, 
adverse entry by the locator, coupled with the 
perfection of his location, operates in law as an 
ouster of the prior occupant.’’ 

Such is the law with respect to the initiation of 
rights to that class of mineral lands (metalliferous) 
which are initiated only by occupancy and the discovery 
of mineral thereon. Surely, no more stringent rule would 
be applied to the right secured in the manner provided 
for by law without the requirement that it be initiated 
by actual possession of the land applied for, particularly 
in a ease where there was no occupation of or claim as¬ 
serted to it or the corner so occupied for the development 
of its known coal deposits, or by any occupant qualified 
to enter it as such. Perhaps, the law as determined by 
the courts with reference to the occupancy of mineral 
land, for the purposes of trade and business under claim 
of right by virtue of laws providing for the reservation 
and sale of townsites on the public lands, might be con¬ 
sidered more nearly in point in the consideration of any 
contention that railroad tracks and loading facilities on 
the corner of the land in question prevented it from being 
open to entry when the relator filed his application. 
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“No title from the United States to land known at 
the time of sale to be valuable for its minerals 
of gold, silver, cinibar or copper, can be obtained 
under the pre-emption, homestead or townsite 
la\vs, or in any other way than as prescribed by 
the laws specifically authorizing the sale of such 
lands.” 

Deffeback v. Hawke, 115 U. S. 392. 

“There can be no strictly lawful possession of such 
lands unless that possession is referrable to the 
mining laws.” 

Lindley on Mines, Vol. 1, 3d Ed., Sec. 216. 

“There can be no color of title in an occupant who 
does not hold under any instrument, proceeding 
or law purporting to transfer to him the title, or 
to give to him the right of possession. And there 
can be no such thing as good faith in an adverse 
holding -where the party knows that he has no 
title, and that, under the law, which he is pre¬ 
sumed to know, he can acquire none by his oc¬ 
cupation. ’ ’ 

Deffeback v. Hawke, supra. 

“The defendant, Deffeback, was the owner of a lot 
within a townsite (under proceedings in the land 
office by which the probate judge had entered the 
townsite, paid the government price therefor 
and received duplicate receipt in trust for the 
use and benefit of the occupants). His conten¬ 
tion was that, upon the extinguishment of the In¬ 
dian title, the tract in question was, with other 
lands, laid out into lots, blocks, streets and al¬ 
leys for municipal purposes and for trade; that 
the land in controversy was one of the lots orig¬ 
inally laid out and occupied for townsite pur- 
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poses, and had always been thus occupied by de¬ 
fendant and his grantor, with the buildings and 
improvements thereon, for the purpose of busi¬ 
ness and trade, and not for agriculture; that the 
placer mining claim was not located or claimed 
by the plaintiff, or any other person until after 
the selection and settlement upon, and appro¬ 
priation of, that and adjacent lands for townsite 
purposes. The mineral character of the land 
was not disputed. The foregoing faets were 
deemed admitted for the purpose of the posses¬ 
sion. They were set up as an equitable defense 
and a decree was asked by the owner of the town 
lot adjudging that the holder of the placer pat¬ 
ent was a trustee for the benefit of the prior 
townsite occupant.” 


The demurrer was sustained, and this ruling was 
affirmed bv the suoreme court of the United States, which 
said further: 

“In the present case, there is no dispute to the 
mineral character of the land claimed by the 
plaintiff. It is upon the alleged prior occupa¬ 
tion of it for trade and business, the same being 
within the settlement of the townsite of Dead- 
wood, that defendant relies as giving him a bet¬ 
ter right to the property. Title to the land being 
in the United States, its occupation for trade or 
business did not and could not initiate any right 
to it, the same being mineral land, nor delay pro¬ 
ceedings for the acquisition of title Under the 
laws providing for the sale of lands of that char¬ 
acter.” 

Lindley on Mines, Vol. 1,3d Ed., ppL 338-339. 
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“If the lands are mineral, the fact of their mere oc¬ 
cupancy for purposes of trade or business is of 
no moment. Such occupancy is not color of title 
as against the government, or those in privity 
with it, and a mining locator is in such privity.” 

Lindley on Mines, Vol. 1, 3d Ed., p. 341. 

If a placer, or lode, mining location is property “in 
the highest sense of the term, and when perfected is equiv¬ 
alent to a grant from the government,” which must be 
admitted^ 

Belk v. Meagher, 104 U. S. 279; 

Gwillim v. Donnellan, 115 U. S. 45, 

"then, does not the application to purchase coal land 
open to sale, payment of the purchase price therefor, 
and compliance with the law and regulations of the de¬ 
partment by a qualified entryman establish a vested 
right which cannot be taken away without the consent of 
the applicant? If, as in the case of Daniels v. Wagner, 
supra, an applicant under a statute providing, that he 
“may select a tract of vacant land open to settlement” 
secures a vested right upon the filing of such application, 
though imperfect when originally filed, even as against 
settlers on the land whose homestead and timber and 
stone entries were made and allowed on land of that 
character subsequent to his application, then does not a 
purchaser under the coal land law secure any other right 
than to have the Secretary of the Interior say, “I may 
allow your entry, not as a matter of right, but in my 
own discretion, or I may reject and dispose of the land 
to others?” 

We respectfully contend that he must allow it as a 
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matter of right, which is secured to the relator by law. 

The brief filed by appellant does not present any 
points which we have not already answered. The two 
contentions made by the appellant are 

(A) The respondent “has not done, or offered to 
do, everything required by the law, or ijhe lawful 
regulations of the Department of the United 
States to be done” for the purpose of securing 
a vested right; and 

(B) No vested right could be secured in this land 
under the terms of the statute which gives the 
“right to enter vacant coal lands of tljie United 
States not otherwise appropriated or reserved 

by competent authority.” 

The first proposition (A) is so trifling as not to de¬ 
serve further notice than to say that the Department in 
presenting its pleadings and brief in this case owed it 
to the court to make admissions of facts, decisions and 
rulings of the Department which are public records and 
which we believe may be cited for judicial notice with 
the same force and effect as the published decisions of the 
Department. The honorable Secretary of the Interior 
takes the position in his decision -which is still contended 
for on this appeal that the relator did not pay a $10.00 
filing fee when his application to purchase was accepted. 
On the assumption that a filing fee was required and 
i. that the relator had not paid it, though not called upon 
to pay it at any stage of the proceedings, the appellant 
argues that the relator is not entitled to the writ granted 
by the lower court on account of not having dofle all that 
the law, or lawful regulations of the Department, re¬ 
quired of him. The acceptance of the purchase price of 
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the land, the proceedings thereafter taken, presumed and 
settled the regularity of the filing. 

Lytle et al. v. State of Arkansas, 9th How. 

314. 

The answer does not set up that there was any law¬ 
ful rule or regulation requiring the payment of a filing 
fee. No regulation existed requiring the payment of a 
filing fee, and no fling fee would be accepted by the De¬ 
partment. 

The rulings and regulations of the Department which 
we shall here cite for the judicial notice, expressly dis¬ 
pensed with the payment of filing fee upon the filing of 
coal applications at the time the relator’s application was 
filed. By paragraph 122 of the Department’s circular No. 
105 of May 2d, 1912, which became effective July 1st, 
1912, the following requirement was made: 

“Coal applications must be accompanied by a fee 
of ten dollars ($10.00), as they are held to be 
‘mineral applications’ by the comptroller’s de¬ 
cision of July 25, 1911.” 

By circular No. 152 of the Department of the Inte¬ 
rior, received by the register and receiver of the United 
States land office at Salt Lake City, Utah, on August 12,; 
1912, the foregoing rule was modified so as to apply only 
to Alaska. Said Department circular No. 152 reads as 
follows: 


49 


“Circular 152. 

Department of Interior, 

General Land Office, 

Washington, D. C., Aug. 7,1912. 

Accounts—Schedule of Receipts Abolished. 

Receivers of Public Moneys, 

United States Land Offices. 

Snts: Beginning with the acounts for August, 1912, 
Receivers will discontinue preparing hnd trans¬ 
mitting ‘Schedules of Receipts Issued’ (Form 
4-115A), which will be no longer required. Para¬ 
graph 79, circular 105 is, therefore, hereby re¬ 
voked. Coal application fees, paragraph 122, ap¬ 
plies only to Alaska. 

Very respectfully, 

Feed Dennett, 

Commissioner.” 

The foregoing ruling, circular No. 152, was in force 
and effect when this coal application of the relator was 
filed on December 8th, 1913, and remained in effect until 
February 13th, 1915, when there was promulgated and 
«put in force a ruling of the Department of the Interior 
embraced in circular 380, dated February 1st, 1015, which 
reads as follows: 

“Department of the Interior. 

Circular No. 380. 

General Land Office, 

Feb. 1, 1.915. 

Accounts—Coal Land Application Fees. 

Registers and Receivers, 

United States Land Offices. 

Sms: In his decision of Jan. 23,1915, the Comptrol¬ 
ler of the Treasury, referring to his predeces¬ 
sor’s decision of July 25,1911, holds that: 




50 


‘The land officers are authorized to collect a fee of 
$10.00 from all applicants for coal land patents 
in all the public land states and include said fees 
in the computation of the compensation of all 
registers and receivers when so collected, in ac¬ 
cordance with the provisions of subdivision 9 of 
Section 2238 of Revised Statutes.’ 

In accordance with this decision of the Comptroller, 
the original directions in paragraph No. 122 of 
circular No. 105 will be followed, and circular 
No. 152 so far as it relates to coal application 
fees is hereby abrogated. 

Very respectfully, 

Clay Tallman, 
Commissioner.” 


Appellant’s solicitors admit that the Department’s 
contention concerning this matter is a trifling, quibbling 
position taken without a knowledge of its own rulings con¬ 
cerning the matter, and attempts to justify it by saying 
that the rights of the relator are small matters in com¬ 
parison with the rights of the Spring Canyon Coal Com¬ 


pany. 


^^As, to the second proposition (B) embraced in *&• 
opondcnt ? s brief, reliance is placed upon the case of 
Cosmos Exploration Company against Grey Eagle Oil 


Company, et al., 112 Fed., p. 4, and 50 C. C. A., p. 79. 
Instead of supporting respondent’s contention, the Cos¬ 
mos case illustrates and emphasizes the meaning of the 
word “vacant” mineral or coal land when used in the 


statutes as referring to lands which are lawfully occu¬ 
pied in the lawful initiation of the right to patent thereto 
from the government of the United States. In that case 
it was held that Johnson, through whom the plaintiff 
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claimed, was a mere trespasser, unless the lands which he 
selected were vacant and open to settlement, but the lands 
were actually occupied by miners exploring for mineral 
and they had posted their notices and made their location 
under the statutes of the United States under which they 
were entitled to proceed to patent, and the court held that 
their possessory rights have always been recognized by 
law while the legal title remained in the United States 
government, and quotes from the case of ijorbes v. 
Gracey, 94 U. S. 762: SfljHl 

“Congress has, by statutes and by tacit consent, per¬ 
mitted individuals and corporations to dig out 
and convert to their own use the ores containing 
the precious metals which are found in the lands 
belonging to the government, without exacting 
or receiving any compensation for those bres and 
without requiring the miner to buy or pay for 
the land. It has gone further and recognized the 
possessory rights of these miners as ascertained 
among themselves by the rules which have be¬ 
come the rules of the mining district as regards 
mining claims. ” 

In Northern Pacific Railroad Co. v. McComas, cited 
by respondent, the point is that the railroad Company 
was given the right to select “unoccupied and ilnappro- 

I 

priated agricultural lands” * * * under the direction 
of the Secretary of the Interior, and the agricultural oc¬ 
cupant who had reclaimed the land was permitted to 
enter and purchase, in good faith, from the government, 
and the railroad’s liem^selection applied to other land. 

In the Cosmos case, the defendant, or those through 
whom the defendant claimed, were lawfully in possession 
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of the land, initiating title under the laws of the United 
States relating to mineral lands containing the precious 
metals. They were not seeking to gain title to the pro¬ 
perty unlawfully and adversely to the United States, as 
the Spring Canyon Coal Company was seeking to do in 
this case. A reading of the Cosmos case discloses the 
fact that the language quoted has no application to the 
case at bar, and there are many excerpts from the opin¬ 
ion that might be used favorably to the nfi^^^ -contem: 
tion, if we were to adopt the method of the lwSp^ocnl . 
The quotation in r e spondent ? a brief, on pages 21 and 22 
from the Cosmos case, is somewhat remarkable from sev¬ 
eral points of view. In the first place, while the quotation 
covers only a short page of printed matter in the brief, 
it covers in the opinion more than four full pages, be¬ 
ginning on page 89 of 50 C. C. A. and ending on page 93. 
It is true that in the brief there are numerous asterisks 
indicating that the quotation is not complete, but that is 
far from telling the whole story of the quotation. If we 
desired to omit the word “not from a quotation and at¬ 
tribute to a writer the direct opposite of what he in¬ 
tended, and we were to mark the omission of the negative 
by an asterisk, we have never understood that we were 
dealing fairly with the author, or with the court to whom 
we were addressing the brief; indeed, we would consider 
it just as much of mis-quotation, even though we marked 
the omission by an asterisk, as if we had entirely elimi¬ 
nated the negative without indicating more. The omis¬ 
sions from the quotation of this case make plain what 
Judge Hawley was discussing in the opinion. 

In the ease of Lyle against Patterson, 228 U. S. 


211, Lyle attempted to initiate a homestead right while 
Patterson, or those in privity with him, were in the actual 
occupation of the tract of land that “had been cultivated 
and improved by those who were in possession under a 
purchase from the railroad, the apparent owner of the 
equitable title. Lyle’s entry, though made under a pre¬ 
tense of effecting a homestead settlement, was but a 
naked, unlawful trespass which could not initiate a right” 

(p. 216). The railroad’s equitable interest arose under a 

! 

statute of the United States granting to the state of Iowa 
the land in question upon certain conditions that were not 
performed, and the court held that, notwithstanding such 
non-performance, the occupant was in lawful pbssession, 
and that the land was not open to entry; but tjiat is not 
the situation in the case at bar. Olson was not a tres¬ 
passer and the Department has held that he lawfully ini¬ 
tiated title, and that he is entitled to a patent for all the 
coal in the tract of land, and the Spring Canyon Coal 
Company did not initiate title under any Act of Congress, 


but whatever rights it pretended to have it claimed 
through the State of Utah, and the State of Utah had no 
color of title whatever. In this case, it is the Spring Can¬ 
yon Coal Company that is a trespasser and entitled to no 
rights against a person initiating title under the laws of 
the United States more than those of any other trespasser 
whatsoever. 

The inherent weakness of the position of 



is in effect admitted in the following statement pontained 
on page 26 of rocpondont’c brief: 


“We must not be understood as contending that 


where a coal applicant finds someone in actual 
possession of the land the law is paralized. He 
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can indeed file his application, as Olson did, and 
thereby start a proceeding in the land depart¬ 
ment which will clear up the rights of the par¬ 
ties. The point is that, while one may comply 
strictly with all the requirements of law and 
thereby secure the equitable title to secure a 
vested right, he cannot secure such a vested 
right in land that is not vacant, then and there 
and, by the performance of such acts he merely 
sets the machinery in motion whereby the land 
department clears up the status of the land by 
adjudication. When the latter is done, then and 
there for the first time is the land in a status 
where it is possible for the applicant to secure 
a vested right, and the vested right is such right 
as the adjudication of the land department (as 
a matter of grace or caprice) accords to him.” 

The words in parentheses are ours, but they are 
most appropriate to insert in following the philosophy 
and reasoning of the brief. If the mere stepping by a 
stranger to the title onto a corner of a tract of coal 
land which belongs to the United States does not paralyze 
the law and set aside the right granted to the qualified 
coal applicant to enter and purchase the same, then we 
say his right existed when his application and purchase 
were made and there was then and there vested in him 
all of the rights of the government of the United States 
thereto, with the right to receive patent upon the deter¬ 
mination of all questions of fact in his favor. The De¬ 
partment of the Interior could not, and has not, taken 
the position that any one individual or corporation may, 
by placing some improvements or otherwise setting their 
foot on some part of a subdivision of coal lands of the 
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United States, thereby segregate snch lands from lawful 
entry and purchase by a qualified applicant, and we have 
already cited decisions of the Department to the Contrary. 
Appellant does not take that position in his brief, because 

I 

it would be a misconstruction of the intent and purpose of 
the coal land laws. But, with inconsistency and evasion, 
appellant would violate the purpose of the statute indi¬ 
rectly. He would deprive the qualified coal applicant of 
his legal right by saying that he may “start a proceeding 
to clear up and establish his right, and when that is cleared 
up and established by the deciflson of the Department 
against all adverse claims and contests, then the Depart¬ 
ment may ignore that right and grant the land to some¬ 
one else unless, indeed, as a matter of grace it might feel 
disposed to grant the land to the applicant so found to 
be legally entitled thereto.” This is the very crqx of the 
case. 

Following this logic and reasoning, the rule would 
be that any coal corporation or corporations desiring to 
segregate for themselves all the coal lands, or to prevent 
further developments and increased production which 

might divide the market and demand for their products 

| 

with others, could put their foot on all accessible coal sec¬ 
tions, or subdivisions of coal lands that may bp worked 
under present conditions and, by so doing, deprive any 
qualified entrymen of securing a right thereto by pur¬ 
chase under the laws of Congress and the rules and reg¬ 
ulations of the Department. He has indeed the right to 
“set the machinery in motion whereby the land depart¬ 
ment clears up the status of the land by adjudication,” 
and then after clearing up its status by adjudication in 
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his favor the coal applicant has the further right to see 
the Department hand the land over to the corporation 
through the offices of the state as grazing land. Of course, 
the exercise of such a right, if coal land applicants have 
plenty of time and money, and love contests and expe¬ 
rience, might prove interesting to some, but, let that ar¬ 
bitrary and capricious proposition be established, and the 
coal land laws of the United States will have become a 
joke which the Department officials may play on the un¬ 
initiated. 

The case of Duncan Townsite Company against Lane, 
245 U. S. 308, cited on page ten of respondent’s brief, is 
not an authority supporting the doctrine that mandamus 
will not lie in the case at bar. The Townsite Company 
claimed as bona fide purchaser for value of an allotment 
certificate issued by the commission of the five civilized 
tribes, which certificate was procured by fraud and per¬ 
jury, and the court held that at most the Townsite Com¬ 
pany had only an equitable estate and that the doctrine 
of bona fide purchaser for value applies only to pur¬ 
chasers of the legal estate and that mandamus would not 
lie to compel the issuance of a patent to am equitable 
owner where the United States not only held the legal 
title, but also an equity as in that case the right to set 
aside the certificate under which the Townsite Company 
claimed. The case simply holds to the simple doctrine 
that mandamus lies only to compel the performance of 
a lecral autv. 

v_" •/ 

The eases in appellant’s brief (pages 14 to 16, in¬ 
clusive.) are to the effect that, where matter rests in the 
sound discretion of the Department and where the de¬ 
cision of the Secretary is judicial in its nature, manda- 
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mus will not lie to compel a correction of that discretion, 
or to reverse a decision npon the question of a judicial 
nature. That doctrine is too well established to be con¬ 
troverted. 

The writ issued by the lower court in this case com¬ 
pels the Secretary to perform his legal duty after a deter¬ 
mination in favor of the relator of all questions of 
a judicial nature within the jurisdiction of the Depart¬ 
ment. The remedy so granted by the lower court is not 
only the proper and appropriate remedy, but it is the 
only remedy which the relator has, while any rights of 
the Spring Canyon Coal Company, based upon improve¬ 
ments made in good faith, may still be fully protected 
in appropriate proceedings as already pointed put. 

Daniels v. Wagner, 237 TJ. S. 547. 

We respectfully submit that the judgment of the 
lower court should be affirmed. 

CTJLBERT L. OLSON, 

SAMUEL HERRICK, 

Attorneys for Re: 









